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QUESTIONS PRESENTED 

1. Do the printed blank deposit forms provided by the 
bank and executed by Gadsden and Murray constitute a 
joint tenancy? 

2. Was the transaction between Vellmar G. Gadsden and 
Emma G. Murray testamentary in nature ? 

3. Does the case of Matthews versus Moncrief, rather 
than the case of Harrington versus Emmerman, control? 

4. Did Emma G. Murray make a valid gift to Vellmar G. 
Gadsden in presenti when she executed the deposit agree¬ 
ments? 

5. Did the plaintiff have a fair and impartial trial? 
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JURISDICTIONAL STATEMENT 

This is an appeal by George H. Murray, Administrator, 
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order dismissing appellant’s complaint. This Court has 
jurisdiction to review the order under the provisions of 
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the District of Columbia (1940 Edition), amended May 29, 
1949. 
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estate of Emma G. Murray, and that the said Vellmar G. 
Gadsden claims the balances as the surviving joint owner 
under the writing signed by the said Emma G. Murray with 
the building loan associations. 

STATEMENT OF POINTS 

1. When a judge sitting also as a jury announces in ad¬ 
vance of the hearing that he has formed an opinion and 
then proceeds to rule in conformity with that announce¬ 
ment and on one or more occasions admonishes the defend¬ 
ant witness who is about to volunteer testimony, not to do 
so, has appellant had a fair trial. 

2. Were the printed agreements executed by the parties 
sufficient to create a joint tenancy account and vest an in¬ 
terest in said fund in appellee Gadsden in presenti, or did 
they at their best create only a tenancy in common ? 

3. Was a gift inter vivos made to appellee Gadsden by 
the execution of the agreements. 

4. Was dominion and control exercised by the appellee 
Gadsden when she made no deposits in the accounts, nor 
made any withdrawals except for the alleged co-tenant, Mrs. 
Emma Murray, deceased, and kept pass books necessary for 
withdrawals, not for herself, but for the alleged co-tenant, 
Mrs. Emma Murray, deceased, and with the further intent 
to assist in concealing the existence of the alleged joint 
ownership accounts from the husband. 

5. Was the real agreement between the parties testamen¬ 
tary in nature in that it provided for the distribution of the 
remaining balances among the surviving sisters of the 
alleged co-tenant as a trustee and therefore void ab initio 
as being in violation of the Statute of Wills. 

6. Did letters of appellant, addressed to respective build¬ 
ing loan associations by the husband acting for his wife in 
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extremis, but alive, terminate the alleged joint ownership 
accounts ? 

7. There was no finding of fact by the trial judge with 
respect to the appellee, the Equitable Co-Operative Build¬ 
ing Association. 

8. The Court (Mr. Justice Bastian) erred in overruling 
the appellant’s Motion for a Declaratory Judgment. 

9. The Court (Mr. Justice Pine) erred in ruling “that the 
case of Matthews v. Moncrief, 77 U. S. App. D. C. 221, was 
determinative and conclusive as to the intention of the de¬ 
positors under the written agreement involved and that it 
forbade the offering of oral proof to contradict the true 
facts of intention unless there was an allegation of fraud, 
coercion or undue influence in the Complaint. 

10. The Court (Mr. Justice Pine) erred in refusing to 
hear evidence of an “Emergency Fund Agreement” between 
the husband and wife; as to the listing of dividends in an 
Internal Revenue Tax Return showing the fund to be her 
money; and as to letters addressed to the Insurance Co. in 
New York City showing a conspiracy to avoid any Court 
action and to reduce certain funds of Mrs. Murray to Ap¬ 
pellee Gadsden’s custody, contravening the Statute of Wills 
and to defeat the statutory interest of the husband without 
making a will. 

11. Where alleged co-tenant reimbursed herself after the 
death of the other alleged co-tenant out of the corpus of the 
estate in controversy for moneys advanced for nursing, 
medicines, and burial expenses, is appellee estopped from 
denying that the ownership of the corpus of the estate from 
when she reimbursed herself without the intervention of 
the Probate Court of the District of Columbia, was wholly 
that of Emma G. Murray, deceased. 

12. The Court (Mr. Justice Pine) erred in granting the 
motion for dismissal of the cause at the close of appellant’s 
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offered to show existing affection and not hostility it being 
alleged as a defense that hostility was the dominant mo¬ 
tive in creating the alleged joint survivorship accounts, 
(n) That Mr. Justice Bastian having before him the plead¬ 
ings and defendant's deposition should have granted the 
plaintiff’s motion for a Summary Judgment. 

ARGUMENT 

1. When a judge sitting also as a jury announces in ad¬ 
vance of the hearing that he has formed an opinion and 
then proceeds to rule in conformity with that announce¬ 
ment and on one or more occasions admonishes the defend¬ 
ant witness who is about to volunteer testimony, not to do 
so, has appellant had a fair trial? 

Shortly after the trial started the Court ‘ ‘ The whole ques¬ 
tion seems to be completely settled in the Moncrief case but 
1 hear no objection so I am hearing it again”. (R. 76). And 
in speaking to the witness “You have answered the ques¬ 
tion. Don’t volunteer” R. 78). As to the law, the Court said 
“I don’t see any point in any of this testimony, if you ask 
me, because this Moncrief case seems to settle the point. 
I can’t understand it and you have not convinced me that 
the latter case (the Barrington case) has reversed, modified 
or overruled the Moncrief case.” (R. 82). In answer to the 
proposition that the Harrington case would permit us to 
show that there was no vesting of interest in presenti, the 
Court said “That is where I have to disagree with you. I 
think it is distinguishable. * * * I am frank to say that I 
would have granted a motion for a declaratory judgment 
on the authority of this Moncrief case. It seems to me to 
be apt case.” (R. 83). And again to the witness the Court 
said “Please don’t volunteer”. (R. 96). Further stating his 
position, the Court stated “Mr. Derricotte, * * * as I indi¬ 
cated yesterday, you have the burden of convincing me that 
the Matthew-Moncrief case is not applicable. If it is appli¬ 
cable, I am bound by the decisions of the Court of Appeals. 
I must follow them”. R. 101). Further stating “Unless the 
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Harrington case changes that rnle, and I am unable to see 
that it does, that presents the question where an attempt is 
made to determine the right before death.” (R. 102) 
“Frankly, I think the Court # * of course, without any 

idea of showing any feeling about it and I think this is a 
professional opinion # * * But I think that Judge Kirkland 
was wrong in not granting the motion for a declaratory 
judgment.” (R. 105). 

It is respectfully submitted that the attitude of the Court 
is clear, and that a fair and impartial trial of the facts was 
not had by appellant. 

2. Were the printed agreements executed by the parties 
sufficient to create a joint tenancy account and vest an in¬ 
terest in said fund in appellee Gadsden in presenti, or did 
they at their best create only a tenancy in common? 

Prior to the enactment of the Code of 1901 a grant to 
A and B without qualifications as to how the grantees were 
to take in particular was held to be a joint tenancy. After 
the enactment of Section 816, Title 45 of the 1940 Code if 
a grantor intended A and B to take as joint tenants to which 
the right of survivor attached there must be present in the 
grant an express declaration that the grantees were so to 
take, otherwise they took as tenants in common. The com¬ 
mon phraseology used to create a joint tenancy is—“to 
have and to hold as joint tenants and not as tenants in com¬ 
mon”. The statute applies to personal property (see Title 
45 Sec. S20, 1940 Code) is mandatory and must be strictly 
followed. It was to guarantee certainty to an absolute ex¬ 
tent in every particular that the statute was passed by Con¬ 
gress and any variation from it creates only a tenancy in 
common. 

In the instant case title is derived from the decedent 
Emma G. Murray and not from the Building Association 
and the absence of the statutory stipulation is fatal to the 
claim of survivorship and patently the absence of the in- 





12 


not want Mr. Murray to have her money in those books. 
She had to take care of herself. So, therefore, she wanted 
me to keep her books for her”. (E. 98). “She made all the 
deposits in the books, I have said that.” (R. 99). 

Dominion and control of a bank account mean that the 
party who owns said bank account makes deposits in same; 
makes withdrawals from same; and keeps in her possession 
the bank passbooks necessary to do these things, for without 
the passbook there could be no deposits nor withdrawals 
from the account. The co-tenant, appellee, admitted on the 
witness stand that she made no deposits in said account and 
that she only made withdrawals for the purpose of reim¬ 
bursing herself for items of expense made in connection 
with the last illness and death of the deceased co-tenant, 
Emma G. Murray. The law relating to this question is as 
follows: 

5. Was the real agreement between the parties testamen¬ 
tary in nature in that it provided for the distribution of the 
remaining balances among the surviving sisters of the 
alleged co-tenant as a trustee and therefore void ab initio 
as being in violation of the Statute of Wills. 

As to the agreement being testamentary the record shows 
as follows: “Were any statements made then about that 
account” (R. 59). Answer “Yes. She took me down so the 
account would be in my name so the same process would go 
on. Whatever was left would be divided between her sis¬ 
ters”. (R. 59) “Did she tell you that with reference to the 
second account she opened at Perpetual”. (R. 59). Answer 
“Yes” (R. 59). “That the money should be divided among 
her sisters”. (R. 60). “Did she say in what shares or what 
amount she wanted it to go to her sisters” (R. 90). Answer 
“Well, I guess she just left that to the discretion of the 
sisters, that we would do the right thing. If any of them 
needed it for anything, they would just use it. (R. 91). “You 
were the only sister involved in the handling” (R. 91). 
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Answer ‘ ‘ Absolutely ” (R. 91). “You were to get the money 
if you outlived her (Mrs. Murray), and distribute it to your 
sisters” (R. 93). Answer “That’s right.” (R. 93). 

Mr. Justice Kirkland found that the statements made by 
the deceased Emma G. Murray, at the time that she opened 
the account to-wit: “I want the money divided among and 
between my sisters” was inconsistent and repugnant to the 
law of joint accounts because there was no vesting of an in¬ 
terest in presenti. Moreover, such an arrangement is illegal 
because it is in the teeth of the Statute of Wills, Title 19, 
Section 103, D. C. Code 1940. Other law on the case is as 
follows: 

Gibson v. Industrial Bank of Washington, D. C., 136 At. 
2nd 62 (1944): 

‘ ‘ Generally where design of owner of a bank deposit 
is to retain sole control during his life and intended 
gift or transfer is not to take effect until death, ar¬ 
rangement is testamentary in character and void under 
the Statute of Wills.” 

Also Maine Savings Bank v Welch, 115 A. 545, 121 Me. 
49 (1921): 

“An intestate’s intention and attempt by means of 
a joint survivorship bank accounts to make a testamen¬ 
tary disposition of the account to co-defendant to be¬ 
come effective on intestate’s death, did not establish 
a donative intent in praesenti and a 1 completed gift 
inter vivos’ especially where intestate exercised ex¬ 
clusive control over accounts during her lifetime. ’ ’ . 

Weber v. Harkins, 13 A. 2nd 380, 65 R. I. 53 (1940), also 
McCarten v. Devine , 17 A. 2nd 864, 66 R. I. 100 (1941), 
also Johnson v. Savings & Investment & Trust Co. of East 
Orange , 160 At. 310,110 N. J. Eq..466 (1927), also Dagenella 
v. Second Nat. Bank , 137 A. 727,106 Conn. 207 (1927). 

Evidence held to sustain a finding that decedent intended 
a testamentary disposition, not present gift of bank deposit, 
also New Hampshire Sav. Bank v. McMullen , 185 A. 158, 
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88 N. H. 123 (1936), also Millman v. Streeter, 19 A. 2nd 254, 
66 R. I. 341 (1941), also Basket v. Easset, 2 S. Ct. 415, 107 
U. S. 602, 27 L. Ed. 500; Cashman v. Mason, 72 F. Sup. 487- 
166 F2 693. 

6. Did letters of appellant, addressed to respective build¬ 
ing loan associations by the husband acting for his wife in 
extremis, but alive, terminate the alleged joint ownership 
accounts? 

Mr. Murray, “While she (Mrs. Murray) was in this coma, 
did you write a letter to the building loan associations” (R. 
119). Answer “I wrote a letter to the Perpetual Building 
Association and to the Equitable Building Association and 
told them if those accounts were distributed other than in 
the orderly • • •” (R. 119). When an objection was sus¬ 
tained, counsel submitted the following: “Mr. Derricotte: 
I would like to submit this as a proposition of law: That 
here is a man who is married and living with his wife and 
she is in a coma and that he was the legal party who could 
act for and on behalf of his wife in matters pertaining there¬ 
to and he had just discovered there was money in the bank 
in the name of two parties and that he was not able to com¬ 
municate with his wife and that, as the result of that he, as 
the husband, was the one in a position, by virtue of his mar¬ 
riage, to do certain things. His wife could not do them and 
it looks to me, as a matter of law, since he is charged with 
the duty of protecting his wife’s person and property and 
doing other things, he certainly was in his right and duty to 
do things in this connection and in that capacity as the hus¬ 
band of a wife who was not physically able to act for herself 
at that time and he acted for and in her behalf. That is the 
basis on which I offer that.” (R. 119 and 129). The Court: 
“Objection sustained”. (R. 120). 

The courts have recognized the proposition that joint 
accounts can be terminated in various ways. In one particu¬ 
lar case, Esling v. City Nat. Bank & Trust Co., 278 Mich. 
571, 270 N.W. 791, states: That a telephone call to the bank 
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was sufficient It is respectfully submitted that the letters 
written by the husband to the building loan association while 
his wife was living but in a coma was sufficient to terminate 
the account If this be so, then no questions of survivorship 
could arise because the joint account had been terminated. 
Reference is hereby made to the letters, copies of which, are 
found in the answer filed by the Perpetual Budding and 
Loan Association. 

8. The Court (Mr. Justice Bastian) erred in overruling 
the appellant’s Motion for a Declaratory Judgment 

When the matter came before Mr. Justice Bastian on 
appellant’s motion for a declaratory judgment, the Court 
overruled appellant’s motion without prejudice and without 
hearing arguments from either counsel. Further, the Court 
advanced the case for a hearing on its merits. 

It is respectfully submitted that since appellant’s Points 
and Authorities and the files of the case contained an affi¬ 
davit of the appellee, and the deposition setting forth mat¬ 
ters of a testamentary nature which the Court was judicially 
bound to know involved a violation of the Statute of Wills, 
the Court should have granted the motion of the appellant 
as a matter of law based on the entire record before it. In 
the case of Wergin v. Voss, 179 Wis. 603, 192 N.W. 151, 26 
A.L.R. 933, the Court ruled “Where a fact is one which the 
trial court must judicially notice it should be found. 

9. The Court (Mr. Justice Pine) erred in ruling “that the 
case of Matthews v. Moncrief, 77 U. S. App. D. C. 221, was 
determinative and conclusive as to the intention of the de¬ 
positors under the written agreement involved and that it 
forbade the offering of oral proof to contradict the true 
facts of intention unless there was an allegation of fraud, 
coercion or undue influence in the Complaint. 

The Court: “ As I understand it, Mr. Hoage, you are mov¬ 
ing for a dismissal under Rule 41(b) which reads as follows: 

“After the plaintiff has completed the presentation of his 
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evidence, the defendant, without waiving his right to offer 
evidence in the event the motion is not granted, may move 
for a dismissal on the ground that upon the facts and the 
law the plaintiff has shown no right to relief. In an action 
tried by the court without a jury the court as trier of the 
facts may then determine them and render judgment against 
the plaintiff or may decline to render any judgment until 
the close of all the evidence. If the court renders judgment 
on the merits against the plaintiff, the court shall make find¬ 
ings as provided in Rule 52(a) ”. (R. 146). “You are mov¬ 
ing for a dismissal under that rule, part of which I just 
quoted?” (R. 147). Mr. Hoage “That is correct”. The 
Court “That motion is granted under the authority of 
Matthew v. Moncrief.” (R. 147). 

The record clearly shows that Mr. Justice Pine relied 
entirely on the law of the Moncrief case; whereas the appel¬ 
lant contended at the trial and contends now that the case 
of Harrington v. Emmerman is the proper law to be applied. 
The Moncrief case held that no parol evidence could be in¬ 
troduced to vary the terms of a written contract, whereas 
the Harrington case held that parol evidence could be intro¬ 
duced to show the intentions of the party at the time that 
they opened the account. The appellant contends that he 
was ready and willing to offer parol evidence to show that 
no interest was vested, in presenti, in the appellee Gadsden 
at the time that the accounts were opened. If no interest 
vested in presenti in the appellee there was no joint account 
because one of the four elements, time, title, interest and 
possession, was missing. This proposition is clearly stated 
in the Harrington case and many other cases of long stand¬ 
ing. The Cashman case, 166 F. (2d) 693 (C.C.A. 8th, 1948) 
considered by the court in the Harrington case held that one 
could acquire title to property in the following ways: (1) By 
contract; (2) By devise; (3) By purchase; and (4) By gift. 
The appellee Gadsden claims title by virtue of survivorship 
clause of the agreement and the appellant claims that it was 
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Gadsden’s burden to prove her case, this being an affirma¬ 
tive defense- The court, however, put the burden of proof 
on the appellant and ruled inconsistently therewith that the 
appellant could not introduce evidence to vary the terms of 
the agreement. Thus placing the appellant in a paradoxical 
position. Under these circumstances the appellant could not 
go forward with his proof because he was barred by the 
court under the law in the Moncrief case. Again the Mon- 
crief case is a matter of adjective law dealing with proce¬ 
dure, whereas the Harrington case is a matter of substan¬ 
tive law dealing with the necessary elements required in 
law to constitute a joint tenancy account. Other cases on 
the subject follows also Code: 

Parol Evidence Rule—Judicial Notice of Illegality. 

A court is bound of its own motion to take judicial 
notice of the fact that gambling transactions are for¬ 
bidden by law. 

Higgins v. McCrea, 116 U. S. 671: 

Where the inquiry is whether the contract is one for¬ 
bidden by law it is open to evidence dehors the agree¬ 
ment to -show that although legal upon its face it was 
in fact an illegal agreement. 

Houghton v. Burden, 228 U. S. 161: 

The rule which excludes parol testimony to contra¬ 
dict or vary a written instrument has reference to the 
language used by the parties. It does not forbid in¬ 
quiry into the object of the parties in executing and 
receiving the instrument. 

Brick v. Brick, 98 U. S. 514 (1878) from D. C. stock in 
Wash. Gas Light Co. held a collateral for a loan. 

10. The Court (Mr. Justice Pine) erred in refusing to 
hear evidence of an “Emergency Fund Agreement” between 
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the husband and wife; as to the listing- of dividends in an 
Internal Revenue Tax Return showing the fund to be her 
money; and as to letters addressed to the Insurance Co. in 
New York City showing a conspiracy to avoid any Court 
action and to reduce certain funds of Mrs. Murray to Ap¬ 
pellee Gadsden’s custody, contravening the Statute of Wills 
and to defeat the statutory interest of the husband without 
making a will 

On the question of an emergency fund agreement between 
the husband and wife the following question was pro¬ 
pounded to the husband witness, Mr. Murray: ‘‘ During your 
marital life, did you and your wife have any agreements 
with reference to the household budget?” (R. 108). Answer 
“When my wife told me that she had been appointed as 
assistant in library science at Howard University, I asked 
her how she was going to handle the household and she said 
she was going to handle it as she had previously; that the 
work covered staggered hours. She would work sometime 
in the day and sometime at night and she felt that, between 
those periods, she could handle the house work. In 1923, 
she found that that was too much for her. Her work at the 
University was increasing and she could not carry on the 
two.” (R. 108 and 109). “As a result of that, what was 
done?” (R. 109). Answer “I asked her what was going to 
become of the household ? She said that she would have to 
find somebody to perform her household duties and I said 
“Well, who is going to bear the extra expense of maintain¬ 
ing that person?” (R. 109). An objection by Mr. Hoage was 
sustained. But counsel continued “As a result of going to 
work at Howard University, what did you do?” Answer 
“We reached an understanding * * * (R. 109). In pressing 
the matter, the following occurred: Mr. Derricotte: Your 
Honor, I alleged in my bill certain things that I thought 
were material, one of which was that the wife was sick and 
that she went to the hospital on numerous occasions; that 
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the husband and the wife agreed to set up an emergency- 
fund and that an emergency fund was so set up and that out 
of this emergency fund, they paid certain things. Now, I 
want to connect these things with that. If I can show that 
the wife was permitted to accumulate money and then when 
an emergency occurred out of that money paid for certain 
things, I certainly think I would be sustained in establishing 
my issue. (R. 110). Opposing counsel contended that this 
violated the mandate of the Moncrief case (R. Ill), and the 
court sustained an objection” (R. 111). 

Federal income tax returns were offered to show that Mrs. 
Murray included in her income tax returns for the years 
1948 and 1949, the dividends on these (building association) 
accounts; thus regarding the money as hers. (R. 121) and 
they were ruled out. (R. 121 and 122). 

A letter, PI. Ex. No. 5, showing the appellee had the at¬ 
tending physician write a letter of physical and mental con¬ 
dition of Mr. Murray to an insurance company; to be at¬ 
tached and was attached to a letter of instructions from Mrs. 
Gadsden with reference to certain checks, no court action, 
etc. was ruled out of evidence. (R. 40 and 41). 

It is respectfully submitted that under the law of the 
Harrington case which held that the intentions of the parties 
could be shown, the evidence of an emergency fund between 
appellant and his wife; and letters to the insurance com¬ 
pany with reference to a check for Five Thousand Dollars 
($5,000.00); and the Federal Internal Revenue Tax Return 
for the years 1948, 49 should have been allowed in evidence 
to show the ownership of the account. Also that the above 
evidence should have been allowed in evidence to show the 
state of mind of the deceased, Emma Murray, in regard to 
ownership during her lifetime. Here again the court, after 
requiring the appellant to prove the case, ruled out the evi¬ 
dence that he offered on the basis of the Moncrief case, in 
spite of the fact that counsel for appellant insisted that it 
was admissible under the ruling in the Harrington case. 
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The court further excluded testimony as to the payments 
by the deceased, Emma G. Murray, for repair work in the 
bothroom with funds out of these accounts, and also the pay¬ 
ment for maid service and sickness expenses with funds out 
of said account. The appellee Gadsden paid herself the 
sum of four hundred sixty dollars ($*460.00) with funds from 
these accounts for items of expense that Gadsden claimed 
were advanced by her during the last illness and death of 
Mrs. Murray. It is respectfully submitted that all of this 
—conduct, attitudes and states of mind—on the part of both 
Emma Murray and appellee, Gadsden, are inconsistent and 
repugnant to any idea of a joint-owned account during the 
lifetime of the party. It shows conclusively, in the mind of 
the appellant, a clear-cut intention on the part of the de¬ 
ceased, Emma G. Murray, and an understanding on the 
part of the appellee, Gadsden, that no title, nor the posses¬ 
sion of the money would vest in Gadsden until the death of 
Emma G. Murray. 

11. Where alleged co-tenant reimbursed herself after the 
death of the other alleged co-tenant out of the corpus of the 
estate in controversy for moneys advanced for nursing, 
medicines, and burial expenses, is appellee estopped from 
denying that the ownership of the corpus of the estate from 
when she reimbursed herself without the intervention of 
the Probate Court of the District of Columbia, was wholly 
that of Emma G. Murray, deceased. 

On the question of the appellee reimbursing herself for 
money allegedly advanced to pay emergency items for 
Mrs. Murray in the sum of $461. The following occurred: 
“Did you get reimbursed for the money you advanced?” 
Answer: “On the advice of my lawyer, I did.” “Do you 
recall the amount?” Answer: “Yes, $461, I think.” “And 
that was drawn out of which . . . ?” Answer: “Out of the 
Perpetual Building.” (R. 61 and 62.) 
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She considered herself a creditor of Mrs. Murray and re¬ 
imbursed herself from the fund created by the alleged 
joint accounts. Does she not by her own act admit that the 
ownership of the fund was not a joint one ? 

It is respectfully submitted by the appellant that the con¬ 
duct and the act of the appellee, Gadsden, in reimbursing 
herself is inconsistent with any idea of jointly owned bank 
accounts. Upon what theory could she regard herself as a 
joint owner, and at the same time, reimburse herself as a 
creditor for moneys advanced to Emma G. Murray, the 
other alleged co-owner? All of this was done during the 
last illness of Mrs. Murray and while she was in a coma, 
unable to act, for herself. 

It is respectfully submitted that when the physical state 
of a person, mental and otherwise, is such that the person 
cannot enjoy the benefits for which the joint account was 
created, the joint account is terminated. In a long line of 
cases among which is the case of Cart v. Cart , 176, Misc. 457, 
28 NYS (2d) 58, holds: Courts of Equity have dissolved 
joint accounts. A maximum of the law is that equity fol¬ 
lows the law and vice versa the law follows equity. It can 
be said that owing to the physical and mental condition of 
the deceased, Mrs. Murray, the joint bank accounts were 
dissolved by operation of law. 

12. The Court (Mr. Justice Pine) erred in granting the 
motion for dismissal of the cause at the close of appellant’s 
case without waiving the right to offer evidence in the event 
the motion is not granted; said motion being made and 
findings of facts, as provided in Buie 52a, all of which lan¬ 
guage was that of the Court. 

The court with its fixed attitude based entirely on the 
Moncrief case erred in granting appellee’s motion to dis¬ 
miss the case. The court evidently was unmindful of the 
position in which it had placed the appellant—requiring 
him to prove his case on the one hand, and stopping him 
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from doing so, on the other hand. When evidence was 
offered the court excluded it and in the same breath re¬ 
quired the appellant to go forward. It is respectfully sub¬ 
mitted that such a procedure robbed the appellant of a 
fair and impartial trial and therefore resulted in great 
damage and loss to him. The law dealing with situations of 
this type is as follows: 

26 R. C. D.—Trial Remarks and Conduct of Judge, p. 1025: 

Should not act as counsel for party by raising objec¬ 
tions that party could make. 

Coffin v. Brown, 94 Md. 190 (1901): 

Where a fact is one which the trial court must judi¬ 
cially notice it should be found. 

Wergin v. Voss, 179 Wis. 603, 192 N. W. 51, 26 A. L. R. 
933: 

Judges attitude should be as between parties, one of 
strict impartiality and he should make no remarks or 
comment which could tend to minimize value, weight 
or effect of evidence. 

Western Md. Daini Corporation v. Brown, 169 Md. 257 
(1935). 

See case of Cart v. Cart , 176 Misc. 457—28 N. Y. S. 2nd 
58. 

CONCLUSIONS 

1. There is no evidence of record produced on behalf of 
the defendant and such testimony as was elicited from the 
defendant came when she was placed on the stand as a wit¬ 
ness for the plaintiff, or from her deposition. 

2. That there is no conflict in the testimony of the defend¬ 
ant that when the alleged joint survivorship account con¬ 
tracts were executed that title to the remaining balances, if 
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any, was to vest in the defendant at the death of the alleged 
donor, as a trustee for her surviving sisters and that in the 
interim sole dominion and control was to remain in the al¬ 
leged decedent donor, Emma G. Murray. In short, the al¬ 
leged joint survivorship agreements were a step in a plan 
to evade the provisions of the Statute of Wills and to create 
an oral testamentary trust, witnessed by the beneficiaries, 
in front of which stood the sham joint survivorship con¬ 
tracts as a deceptive screen. 

3. That sole dominion and control of the accounts re¬ 
mained in, and was exercised by Emma G. Murray during 
her conscious lifetime. That defendant came into posses¬ 
sion of the books of account as a step in a plan to conceal the 
existence of the alleged joint survivorship accounts from 
her husband; and the three instances in which the defend¬ 
ant drew money from the account in the Perpetual was to 
reimburse herself as a creditor of the alleged decedent 
donor, while the decedent was in a coma, for advances to¬ 
ward medical and funeral expenses. From the accounts in 
the Equitable Building Association defendant neither drew 
nor deposited anything. In this connection the Appellate 
Court is asked to consider specifically whether the reten¬ 
tion of the right of sole dominion and control by the dece¬ 
dent was not adverse to the right of the defendant to par¬ 
ticipate in and to enjoy the alleged common property and 
being done with the active cooperation of the defendant, did 
not constitute as effective a severance of the accounts, if 
title ever vested in defendant, as any other method of sever¬ 
ance, especially when it was carried on over a period of 
four years. 

4. That the alleged joint survivorship agreements were 
not in themselves sufficient to create an estate in joint 
tenancy. 

5. That the trial court erred in finding that the alleged 
joint survivorship accounts contracts were inclusive, pre- 
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elusive and conclusive of the intent of the decedent Emma G. 
Murray and that oral evidence was inadmissible to show any 
other intent than that expressed therein. 

6. That the applicable law to the instant case is not found 
solely in the case of Matthews v. Moncreif but rather in the 
case of Harrington v. Emmerman and the analogous cases 
cited therein. 

7. That plaintiff has not had a fair trial by an impartial 
and unbiased court. 

8. That Mr. Justice Bastian should have granted plain¬ 
tiff’s motion for a declaratory judgment coming as it did 
when the whole record and defendant’s deposition were 
available. 

9. That the admission of the defendant that the decedent 
Emma G. Murray did not make her any gift of money dur¬ 
ing her lifetime negatived any claim of a gift inter vivos or 
in praesenti. 

10. That upon the 'whole of the record and the evidence 
the trial court was judicially bound to know that illegality 
was inherent therein, and that the Parol Evidence Rule was 
inapplicable. 

WHEREFORE it is respectfully submitted that the judg¬ 
ment of the trial court should now be overruled. 

Respectfully submitted, 

J. Flipper Derricotte, 

918 F St. N.W. 

Washington 4, D. C. 

Attorney for Appellant. 
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*•••••••• 

Bill of Complaint for a Declaratory Judgment and 
Injunctive Relief 

1. The claim for relief herein is for a declaratory judg¬ 
ment with respect to the right, title and interest to funds 
in the approximate sum of $7,500 deposited as follows: 
$1,500 with the defendant, the Perpetual Building Asso¬ 
ciation and $6,000 with the defendant, the Equitable Co¬ 
operative Building Association. The claim is within the 
jurisdiction of this Court. 
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2. The plaintiff avers that he is the duly appointed and 
qualified administrator of the Estate of Emma G. Murray, 
deceased; having been appointed by the Court the 28th day 
of October, 1950; and bring this suit as such. 

3. The plaintiff avers that the defendant, Vellmar G. 
Gadsden, is a Citizen of the United States and a resident 
of the District of Columbia, and he sued as such. 

3. The plaintiff avers that the defendant, the Perpetual 
Building Association, is a Building and Loan Association 

doing business in the District of Columbia, and it 
150 is sued as such. 

4. The plaintiff avers that the defendant, the Equi¬ 
table Cooperative Building Association is a Building and 
Loan Association doing business in the District of Columbia, 
and it is sued as such. 

5. The plaintiff avers that he is the widower of Emma G. 
Murray, deceased, having been married since Nov. 4, 1908 
and was to married and living together as husband and 
wife up and including the date of her death September 24, 
1950. 

6. The plaintiff avers that during the married life of him¬ 
self and the said Emma G. Murray, deceased, he consented 
to her operning accounts in the building and loan associa¬ 
tions named herein; said accounts to be used for family 
emergency purposes including sickness and death; and that 
said fund was so used during their married life and up to 
and including a period shortly before the death of the said 
Emma G. Murray. 

7. The plaintiff avers that pursuant to said arrangements 
between himself and his wife, savings accounts were opened 
with the defendant building and loan association named 
here in the name of Emma G. Murray; said accounts being 
open during the years of 1935 with the defendant the Per- 
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petual Building Association in 1928 with the defendant, the 
Equitable Cooperative Building Association. 

8. The plaintiff avers that some time subsequent to the 
opening of said accounts, the exact date being unknown to 
the plaintiff, the said Emma G. Murray, deceased, opened 
other accounts with the said building loan associations, 
with the name of Vellmar G. Gadsden allegedly as joint ten¬ 
ants without his knowledge or consent and without any con¬ 
sideration or intent on the part of the said Emma G. Mur¬ 
ray, deceased, to make the said Vellmar G. Gadsden a pres¬ 
ent owner of the said accounts or any parts whatever; but 
merely for the convenience of the said Emma G. Murray, 
deceased. 

That at all times during her life time, the said Emma G. 
Murray, deceased, regarded the said accounts as her sole 
property, reporting the interest and dividends on same as 
income to herself, and herself alone; and using the said 
funds for various family emergency purposes as per agree¬ 
ment and understanding between her and her husband, the 
plaintiff in this cause. Moreover, the said Emma G. Murray, 
deceased, and she alone, made deposits and withdrawals 
from said accounts and at all times retained the pass books 
which were absolutely necessary to make withdrawals from 
said accounts. 

151 9. The plaintiff avers that during her lifetime and 

especially for the past fifteen or more years, Emma 
G. Murray, deceased, was a very sick woman requiring 
various medical treatments, operations and hospitaliza¬ 
tion. During the last stages of her life, she was extremely 
sick necessitating hospitalization in both the Georgetown 
University Hospital and the Freedman’s Hospital of the 
District of Columbia; that on or about the 1st day of Aug. 
1950, she was rushed to the Freedman’s Hospital and that 
on or about the 8th day of Aug. 1950, she lapsed into a coma 
and a state of unconsciousness for a period of approxi- 
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mately 47 days; said coma and unconsciousness remaining 
until the date of her death, September 24, 1950. 

10. The plaintiff avers that shortly before the said Emma 
G. Murray, deceased, entered the hospital for the last time, 
she went to the home of the defendant, Vellmar G. Gadsden, 
and stayed there for a short time; that the plaintiff be¬ 
lieves and avers that it was during this interim or shortly 
after the death of the said Emma G. Murray that the said 
defendant, Vellmar G. Gadsden, got possession of the build¬ 
ing and loan association pass books hereinbefore mentioned. 

11. Plaintiff avers that shortly after the death of the said 
Emma G. Murray the defendant, Vellmar G. Gadsden, went 
to the building and loan association heretofore named and 
carried with her notices of the death of the said Emma G. 
Murray, deceased, and had the said accounts changed to 
her name as the surviving tenant of the alleged joint ac¬ 
counts. This the plaintiff says was done on or about the 
3rd day of Oct. 1950. 

12. The plaintiff avers that on or about the 15th day of 
September 1950, he advised the defendant building loan 
associations of his wife’s condition; advised them that the 
money on deposit belonged to Emma G. Murray, deceased, 
that it was claimed in her behalf and that in case of her 
death, it would be claimed as part of her estate. Plaintiff 
further advised the said building and loan associations not 
to pay nor make any changes in regard to said accounts. 

13. Plaintiff avers that shortly prior to the death of the 
said Emma G. Murray, he demanded of the defendant, Vell¬ 
mar G. Gadsden, the savings pass books to the building and 
loan association; that she refused to give him same. That 
after the death of the said Emma G. Murray, he demanded 
of the defendant on or about the 9th day of Nov. 1950, the 
savings pass books of the building and loan associations; 
but she refused to turn same over to him; and was advised 
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by her attorney that she was claiming said funds as the 
surviving tenant; and that to this date the said Vellmar 
G. Gadsden refuses and does now refuse to give him as the 
Administrator of the Estate of the said Emma G. Murray, 
deceased, the pass book of the defendants building 
152 and loan associations or the money represented 
thereby. 

14. Plaintiff avers that there is now due and owing medi¬ 
cal, doctors, and funeral bills against the estate of the said 
Emma G. Murray, deceased, an approximate sum of 
$2695.00. 

15. Plaintiff avers that a dispute exists between the de¬ 
fendant, Vellmar G. Gadsden and himself as Administrator 
of the Estate of Emma G. Murray, deceased, as follows: 

Plaintiff claims that the money on deposit belongs to the 
Estate of the said Emma G. Murray, deceased, having been 
her sole property during her lifetime; and the defendant, 
Vellmar G. Gadsden, claims that the money on deposit in 
the building loan associations belong to her as the surviv¬ 
ing tenant of an alleged joint saving account in said build¬ 
ing and loan associations. 

Wherefore the premises considered, the plaintiff prays: 

1. That a subpoena issue from this Court requiring 
the defendants to answer this Bill of Complaint. 

2. That a declaratory judgment be made by this 
Court declaring the plaintiff, George H. Murray, to be 
the owner as the Administrator of the Estate of Emma 
G. Murray, deceased, of the funds on deposit with the 
defendants. 

3. That the defendants, the Perpetual Building and 
Loan Association and the Equitable Cooperative Build¬ 
ing Loan Associations be ordered to pay to him the bal¬ 
ance of said savings account now carried with them in 
the name of Vellmar G. Gadsden, originally belonging 
to the said Emma G. Murray, deceased. 
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4. That the defendants, The Perpetual Building and 
Loan Association and The Equitable Cooperative Build¬ 
ing Association be restrained from paying to Vellmar 
G. Gadsden, or any other person other than the plain¬ 
tiff, the savings account now carried with with them 
in the name of Vellmar G. Gadsen, originally belong¬ 
ing to the said Emma G. Murray, deceased. 

5. And for such other and further relief as the Court 
deems fit and proper. 

(s) George H. Murray, Administrator of the Estate 
of Emma G. Murray, deceased. 

(s) J. Flipper Derricotte, Attorney for Plaintiff, 520 Fourth 
St., S. W., Washington, D. C. District 0703. 

161 Filed Dec. 5, 1950. Harry M. Hull, Clerk 

• •••••••• 

Answer of the Defendant, the Equitable Co-operative 

Building Association 

1, Answering paragraph 1 of the complaint, this defend¬ 
ant is advised that the same contains conclusions of law 
which it is not required to admit or deny. 

2, 3. This defendant believes the allegations contained 
in paragraph 2 and the first paragraph numbered 3 of the 
complaint to be true. 

3, 4. This defendant admits the allegations contained in 
the second paragraph numbered 3 and paragraph 4 of the 
complaint. 

5, 6. This defendant is without sufficient information to 
either admit or deny the allegations contained in paragraphs 
5 and 6 of the complaint. 

7. This defendant is without sufficient information to 
either admit or deny the allegations contained in paragraph 
7 of the complaint, except that it admits that on the 1st day 
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of December, 1935, one Emma G. Murray and Minnie B. 
Singleton opened a joint account with this defendant, and 
that on the 23rd day of December, 1946, a joint account was 
opened with this defendant by Emma G. Murray and Veil- 
mar G. Gadsden. 

8. This defendant is without sufficient information to 
either admit or deny the allegations contained in paragraph 

8 of the complaint, except as to the accounts which 
162 this defendant had with Emma G. Murray, Minnie 
B. Singleton and Vellmar G. Gadsden, as set forth 
in paragraph 7 of this answer. 

9. This defendant is without sufficient information to 
either admit or deny the allegations contained in paragraph 

9 of the complaint. 

10. This defendant is without sufficient information to 
either admit or deny the allegations contained in paragraph 

10 of the complaint. 

11. Answering paragraph 11 of the complaint, this de¬ 
fendant says that it received notice of the death of Emma 

G. Murray, and thereupon the accounts which theretofore 
stood in the names of Emma G. Murray and Ve llma r G. 
Gadsden were changed and said accounts now stand in the 
name of Vellmar G. Gadsden. 

12. This defendant denies the allegations contained in 
paragraph 12 of the complaint, except that it admits that 
on or about the 20th day of September, 1950, one George 

H. Murray notified this defendant that Emma G. Murray 
was seriously ill and her death momentarily expected, and 
advised this defendant that the liquidation of any accounts 
which she had with this defendant, except through the reg¬ 
ular processes of the Probate Court, would be at its own risk. 

13. 14, 15. This defendant is without sufficient informa- 
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tion to either admit or deny the allegations contained in 
paragraphs 13,14 and 15 of the complaint. 

Further answering said complaint, this defendant says 
that on the 1st day of December, 1935, one Emma G. Mur¬ 
ray and Minnie B. Singleton opened with it a joint account, 
and that Minnie B. Singleton died on or about the 15th day 
of December, 1944, and the balance in said account by oper¬ 
ation of law became the sole property of the said Emma G. 
Murray, who thereafter transferred the funds in said ac¬ 
count to herself and Vellmar G. Gadsden, as joint 
163 tenants, and that the balance standing to the credit 
of said account as of September 24,1950, was $585.73; 
further, that on the 23rd day of December, 1946, another 
joint account was opened with this defendant by Emma G. 
Murray and Vellmar G. Gadsden, which account now stands 
in the name of Vellmar G. Gadsden as surviving joint ten¬ 
ant, and the balance standing to the credit of said account 
as of September 24,1950, was $3,450.00; that this defendant 
is willing and ready to pay the aforesaid amounts to such 
person who shall be adjudged entitled thereto by order of 
this Honorable Court. 

This defendant further says that, by reason of the ap¬ 
parent conflicting claims of the plaintiff and the defendant 
Vellmar G. Gadsden, it is in great doubt as to who is en¬ 
titled to be paid the money which it now has on deposit in 
the aggregate sum of $4,035.73, and as a consequence this 
defendant prays that the Court adjudge the person to whom 
this defendant shall pay said sum, and that upon payment 
to such person this defendant shall be discharged from any 
and all further liability in the premises. 

(s) Arthur C. Keefer, 900 F Street, N.W., Washing¬ 
ton, D. C., Attorney for Equitable Co-Operative 
Building Association. 


• •••••••• 
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164 Filed Dec. 6, 1950. Harry M. Hull, Clerk. 

Answer of Defendant Perpetual Building Association 

Perpetual Building Association, a defendant in the above 
entitled action, for answer to the bill of complaint for de¬ 
claratory judgment and injunctive relief, says as follows: 

1. That it is an unincorporated association organized 
under the laws of the District of Columbia and doing the 
business of a building and loan association in the District 
of Columbia. 

2. On April 7, 1939 Emma G. Murray opened a shares 
account in Perpetual Building Association into which she 
thereafter made periodic payments. 

3. On April 11, 1941 the balance in said account was 
$540.25. On the same date Emma G. Murray authorized 
Perpetual Building Association to change said account 
from a sole account to a joint account with Vellmar G. 

Gadsden, such authority being in the following 

165 language: 

PERPETUAL BUILDING ASSOCIATION 
Washington, D. C. 

Gentlemen: 

You are authorized to change account Series 80-1208 
now standing in the name signed herewith, to a joint 
account with Mrs. Vellmar G. Gadsden to be theirs as 
joint owners, subject to order of either, and balance at 
death of either to the survivor. 

Name Emma G. Murray 
Address 928 S Street, N. W. 

4. On the same date, April 11, 1941, the sole account of 
Emma G. Murray was changed into a joint account with 
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Vellmar G. Gadsden, under the following agreement with 
Perpetual Building Association: 

This declares the undersigned to be members of the 
PERPETUAL BUILDING ASSOCIATION of the 
District of Columbia, subject to all the provisions of its 
Constitution and By-Laws, from the 11th day of April, 
1941, and the account in Series 80-1208 to be theirs as 
joint owners, subject to order of either, and balance 
at death of either to the survivor. Signed in duplicate. 

Name Emma G. Murray 
Address 928 S Street, N. W. 
Name Vellmar G. Gadsden 
Address 149 T Street, N. W. 

5. From and after April 11, 1941 payments were made 
into said joint account. Defendant does not know by whom 
these payments were made. 

6. On or about September 21, 1950 defendant received 
the following letter with respect to accounts of Emma G. 

Murray at Perpetual Building Association: 

166 George H. Murray, 928 S St. N. W., Wash¬ 

ington, D. C. 

September 20,1950 

Perpetual Building Association 
Washington, D. C. 

Gentlemen: 

My wife, Mrs. Emma G. Murray is seriously ill and 
her death is momentarily expected. 

I am advised that she has accounts with you either 
in her own name, or in her name and that of another. 

This is to advise you that the liquidation of either 
of these accounts, except through the regular processes 
of the Probate Court will be at your own risk. 

If I am in error as to the existence of these accounts 
with you will you kindly so advise me with as full in¬ 
formation as to the surrounding facts as you can give. 
Very truly yours, 

George H. Murray 
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7. Defendant is informed and believes that Emma G. 
Murray died on September 24, 1950. On that date there 
was a balance of $2,381.16 in said joint account. 

8. On October 4, 1950 the aforesaid joint account was 
closed by Vellmar G. Gadsden and the balance therein, which 
was then $2,401.87, was transferred to a sole account in Per¬ 
petual Building Association in the name of Vellmar G. 
Gadsden. 

9. Since October 4, 1950 additional payments have been 
made into the sole account of Vellmar G. Gadsden and the 
balance therein at the date of this answer is considerably in 
excess of the balance which was in said account on October 

4,1950. 

167 WHEREFORE, defendant Perpetual Building As¬ 
sociation respectfully prays the Court: 

1. That it be authorized and directed by the Court to 
refuse until further authorized and directed by the Court, 
to pay to any person whatsoever from the present sole ac¬ 
count of Vellmar G. Gadsden at least the amount of $2,381.16 
which was in the joint account of Emma G. Murray and 
Vellmar G. Gadsden on the date of the death of Emma G. 
Murray, plus dividends, if any, which may be declared on 
such amount. 

2. That the Court determine the ownership of the amount 
which was in said joint account on the date of the death of 
Emma G. Murray. 

3. And for such other and further relief as to the Court 
may seem just. 

(s) Edward C. Baltz, President, Perpetual Building 
Association, 500 Eleventh Street, N. W., Wash¬ 
ington, D. C. 

(s) Samuel Scrivener, Jr., Attorney for Defendant, Perpet¬ 
ual Building Association, 1518 K St., N.W., Washington, 
D. C. 
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168 Filed Dec. 8, 1950. Harry M. Hull, Clerk. 

• • • • • • • • • 

Motion for Summary Judgment and Affidavit 

The Defendant, Vellmar G. Gadsden, respectfully moves 
this Honorable Court as follows: 

1. To dismiss the action, because the Complaint fails to 
state a claim upon which relief can be granted against Veil- 
mar G. Gadsden, the Equitable Building Association, and 
Perpetual Building Association. The two latter Defend¬ 
ants are sued merely as custodians of funds carried on 
their accounts in the sole name of the Defendant, Vellmar 
G. Gadsden, and, if there is no cause of action against De¬ 
fendant Gadsden, there can be no cause or grounds for in¬ 
junctive relief against the two Defendant associations. 

2. To enter a Summary Judgment in favor of the Defend¬ 
ants, dismissing the action on the ground that there is no 
genuine issue as to any material fact, and that the Defend¬ 
ants are entitled to a judgment as a matter of law. 

3. In support of this Motion, Defendant Gadsden submits 
a photostatic copy of the deposit books, showing the manner 
in which the accounts were carried at the time of the death 
of Emma G. Murray, who was the joint tenant of the ac¬ 
counts in question, and who died on, to-wit, the 24th day of 
September, 1950. All three of the accounts in question were 
signed by the joint parties in the usual manner, provided 
by the respective associations for joint accounts subject to 
the constitutions and by-laws of said associations, and 
whereby both parties in subscribing their names thereun¬ 
der, agreed that the account was to be theirs as joint owners, 
subject to order of either, and balance at death of either 
to the survivor. 

169 4. In the absence in the Complaint of any charge 
of fraud, duress, undue influence, or overreaching 

on the part of the Defendant, Vellmar G. Gadsden, there is 
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no legal or equitable ground for this Court to sustain the 
contention of the Plaintiff that he, as administrator of the 
decedent’s estate, is entitled to the three aforesaid accounts 
or any part thereof. 

5. The Plaintiff did not produce any testamentary writ¬ 
ing to show that the deceased intended any disposition of 
these accounts, other than was indicated on her opening 
the account with the respective defendant associations, 
which provided that the balance, at death of either, would 
go to the survivor. 

In view of the strong position taken by the United States 
Court of Appeals for this jurisdiction in the cases cited 
in the attached Points and Authorities in Support of the 
Motion for Summary Judgment, counsel for the Defendant, 
Vellmar G. Gadsden, respectfully submits that, in view of 
the above decisive pronouncements by the United States 
Court of Appeals, that this Motion for Summary Judgment 
should be granted; since there is no genuine issue as to any 
material fact, and the Defendants are entitled to a judgment 
as a matter of law. 

(s) Alden W. Hoage, Atty. for Defendants, 1735 14th 
St., N.W., Washington, D. C. DUpont 1091. 

• »•#»•••• 

170 Filed Dec. 8,1950. Harry M. Hull, Clerk. 

• •••••••• 

Affidavit of Vellmar G. Gadsden 

I, Vellmar G. Gadsden, being first duly sworn on oath, 
depose and say as follows: 

1. That the Defendant named in the above entitled cause. 

2. That I have, in my possession, the original deposit 
book of the Equitable Cooperative Building Association, 
Account #3357, issue 90, shares 8, opened December 1, 
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1925, in the name of Mrs. Emma G. Murray, 928 S St., N.W. 
This pass book bears the notation that the account was 
transferred on July 1st, 1928, to a joint account with Minnie 
B. Singleton, a sister of Emma G. Murray, who died on De¬ 
cember 15, 1944. This account was changed, on January 
12,1945, to be a joint account in the name of Emma G. Mur¬ 
ray and Vellmar G. Gadsden. No deposits were made in 
this account to my knowledge subsequent to January 4, 
1939, and, on October 7, 1950, upon advise of counsel, I 
transferred this account, after the death of Emma G. Mur¬ 
ray on September 24,1950, as an account in the same build¬ 
ing association in my sole name, transferring a balance of 
$586.85. 

3. On April 7,1939, Emma G. Murray opened, in the Per¬ 
petual Building Association, an account in her sole name, 
series 80-1208, 5 shares, with a deposit of $25.00. On April 
11, 1941, this account was transferred into a joint account 
signed by both parties, Emma G. Murray and Vellmar G. 
Gadsden, which provided that the account to be theirs as 
joint owners, subject to order of either, and balance at death 
of either, to the survivor. After the death of Emma G. Mur¬ 
ray on September 24, 1950, your Affiant withdrew the bal¬ 
ance in this account of $2,317.61, and opened an account in 
the same association in her sole name. 

171 4. On December 23, 1946, Emma G. Murray and 

Vellmar G. Gadsden opened a joint account in Equi¬ 
table Co-op. Bldg. Assn. #50650 or 50517, issue 132, shares 
4, in the sum of $3000.00. There were no further deposits to 
the knowledge of your Affiant, and this account was trans¬ 
ferred on approximately October 4, 1950, to a sole account 
upon advise of counsel, in the name of Vellmar G. Gadsden. 

5. The deceased, Emma G. Murray, indicated by her act 
in signing the above accounts, with the balance at death of 
either to the survivor, that Vellmar G. Gadsden, if she sur¬ 
vived Emma G. Murray, would receive the balance in said 
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account. The deceased further stated to Vellmar G. Gads¬ 
den, in the presence of other sisters, that after her death, 
she desired Vellmar G. Gadsden to divide the proceeds 
equally with two other sisters of the deceased. This state¬ 
ment was made at the time of the opening of the first of the 
above joint accounts. 

Vellmar G. Gadsden 

172 Filed Dec. 8, 1950. Harry M. Hull, Clerk. 

Points and Authorities in Support of Motion for 
Summary Judgment 

The most recent case dealing with the proposition raised 
in this case, is that in which an account is opened in a build¬ 
ing association which supplies a printed form of joint ac¬ 
count, which was executed by each of the joint parties, and 
which contained a provision that the account should belong 
to both parties as joint owners, subject to the order of either, 
with the balance at the death of either, to the survivor. The 
case of Matthew vs. Moncrief, et al, decided February 8, 
1943, and found in 77 U.S. Appeals D.C. 221, wherein Mary 
J. Davidson had for some years maintained an account with 
the Perpetual Building Association, and, on June 16, 1937, 
she went to the Building Association with her sister, Laura 
F. Moncrief, and both signed a printed form which is prac¬ 
tically identical with the one in the instant case. About six 
weeks thereafter, Mary J. Davidson died. Eleven days after 
her death, the sister transferred the funds into an account 
in her sole name. The heirs-at-law filed suit, contending 
that they had an equitable interest in the fund. The present 
Chief Justice of the United States, then sitting as Associate 
Justice in that Court, rendered an elaborate and lengthy 
opinion, in which he deliberately went into all the cases sub¬ 
mitted by the Plaintiff, and only one dealt with the situation 
in winch there was a deposit card or agreement, establish¬ 
ing the joint account signed by the donee-survivor. In this 
instance, the card contained neither language of joint ac- 
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count nor a survivorship clause. On the other hand, Judge 
Vinson found 20 cases which upheld the right of the donee- 
survivor to the fund. 

173 The Court said, “ . . . the courts have agreed that 
the question of the intention of the donor is material, 
but they have held that when such intention is expressed 
in a written instrument which says, in plain terms, that the 
deposit is the joint property of both, and that it is to go 
upon the death of either to the survivor, such an expres¬ 
sion of intentions is conclusive, and preclusive of all parol 
contradiction, except upon the grounds of fraud or mis¬ 
take. We believe this to be a proper application of the parol 
evidence rule. ’ ’ 

The final Paragraph of Matthew vs. Moncrief suggests 
that the facts in that case are singularly similar to the facts 
in the instant case.” The complaint show’s that a contract 
was signed by both donor and donee with the Perpetual 
Building Association; that the wrords of the contract ex¬ 
pressed a clear and unequivocal intention in the donor to 
make the donee a joint owner; and that a clause of survivor¬ 
ship was included in the instrument. The complaint does 
not allege fraud or mistake in the execution of the joint 
agreement. We cannot, under these circumstances, allow 
Mrs. Davidson’s clearly written and plainly expressed pur¬ 
pose to be rewritten after her demise, or deprive the appel¬ 
lee of rights in a contract to which she wras a party-signa¬ 
tory. Accordingly, we hold that the District Court rightly 
considered that the appellants’ complaint did not state a 
cause of action.” 

The Appeals Court sustained the Action of the District 
Court in dismissing the Bill of Complaint. 

66 App. D.C. Page 134 and Page 135: Quigley v. Quigley 
1936, Quigley vs. Whyte, 1936. The Court, in both these 
cases, sustained demurrer to the declaration where joint 
accounts in Perpetual Building Association were held by 
mother and daughter, and the mother died. In the first case, 
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the daughter drew out money after the death of the mother. 
In the second case, just before the mother’s death, the 
daughter drew out the money, but the Court said there was 
no substantial defense in the cases in view of the manner 
and contents of the signature card. “Pay to the order of 
either, at death of either, balance to belong to survivor.” 

In an earlier case, Garrett vs. Keister, 61 App. 
174 D.C. Page 25, decided in 1931, a similar question was 
raised. “(5) In the present case, while it is true 
that the mother, because of her inability to write, signed her 
name by her mark, she was nevertheless sui juris and 
capable of transactingbusiness and understanding the na¬ 
ture of the contract into which she was entering; and, in 
the absence of evidence of fraud, undue influence, or coer¬ 
cion, the contract, which was a legal one, should be upheld.” 
(Here a joint account in Perpetual Building Association 
with the son w T as held valid and the dismissal of the com¬ 
plaint by the District Court was affirmed.) 

On November 16, 1950, the United States Court of Ap¬ 
peals in #10,453, Harrington et al vs. Emmerman et al, 
the Court had before it an interesting case dealing with a 
building and loan association account, which was held by 
the joint owners, similar to the above cases and to the case 
in question. 

However, in the Harrington case, an account had been 
opened in the name of Janie J. Carlin on September 30, 
1929, jointly with Louise Emmerman, with the same pro¬ 
visions as in the above cases. On October 5, 1948, Janie J. 
Carlin was adjudged to be of unsound mind, and a commit¬ 
tee was appointed, who, being unable to withdraw the bal¬ 
ance of about $9,000.00 from Perpetual, because Miss Em¬ 
merman refused to surrender the pass book, whereupon, the 
committee, on November 15, 1948, filed suit in the District 
Court against the joint tenant and the Building Association. 
Wherein, he prayed that the Court declare him legally en¬ 
titled to the balance and further, ta enjoin the Building Asso- 
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ciation from paying any part of it to Miss Emmerman. Miss 
Emmerman filed an answer, and on December 25, 194S, be¬ 
fore trial was had in the matter, Janie J. Carlin died. The 
District Court permitted substitution by her executors as 
party-plaintiff in place of the committee and permitted them 
to file an amended complaint. Pursuant to motions to dis¬ 
miss made by both Defendants, the District Court dismissed 
the amended complaint and the executors appealed. 
175 In an opinion by Circuit Judge Miller, he carefully 
reviews the cases cited by me above, including Mat¬ 
thews vs. Moncrief, Quigley vs. Quigley, Quigley vs. Whyte, 
and Garrett vs. Keister, and distinguished those cases from 
the instant case because demand had been made by the 
committee for the pass book and the matter was already 
pending in Court to enjoin both the joint tenant and the 
Building Association, from using the money on deposit, 
which said action had been filed during the lifetime of the 
party who had supplied the funds in said account. Conse¬ 
quently, while the terms of deposit permitted a withdrawal 
by Emmerman, which right she had not exercised, and since 
demand had been made by the other party for the funds, the 
question of survivorship in the eyes of the Appellant Court 
did not arise. The Court carefully considers, in this cited 
case, the question of gift and many cases are cited which 
require the donor to bear the burden of showing the gift. 

The Court, in conclusion, makes the following observa¬ 
tions: “In this case the executors alleged that Mrs. Carlin 
transferred her funds to the joint account without the in¬ 
tent to give a present interest therein to the appellee. 
Whether she did so intend was the decisive question, since 
her right to ownership and possession "was asserted during 
her life. Miss Emmerman did not deny the allegation of 
lact of intent, probably because she was relying upon her 
supposed right through survivorship. 

As the District court erred in dismissing the amended 
complaint, the case will be remanded for that order to be 
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set aside, after which the appellee should be given an oppor¬ 
tunity to plead to an issue, and, if she can, to prove a gift 
in praesenti. If Miss Emmerman does not plead further, 
the entire fund should be awarded to the executors, as in the 
present state of record they are entitled to that relief.’* 
(The action of the District Court in dismissing the com¬ 
plaint was reversed and remanded for proceedings not in¬ 
consistent with this opinion.) 

176 Filed Dec. 8, 1950. Harry M. Hull, Clerk. 

EXHIBITS 

Account #3357 
(also #3095) 

Equitable Cooperative Building Association: 

This declares the undersigned to be members of the Equi¬ 
table Cooperative Building Association of the District of 
Columbia, subject to all lawful provisions of its Constitu¬ 
tion and By-Laws, from the 1st day of July, 1928, and the 
account in Series 3357 to be their as joint owners subject to 
order of either, and balance at death of either to the sur¬ 
vivor. Signed in Duplicate. 

Name (S) Emma G. Murray 
Name (S) Minnie B. Singleton 

Witness: (S) Vellmar G. Gadsden (Ramos) 

Account #3357 
(also #3095) 

Equitable Cooperative Building Association: 

This declares the undersigned to be members of the Equi¬ 
table Cooperative Building Association of the District of 
Columbia, subject to all lawful provisions of its Constitu¬ 
tion and By-Laws, from the 12th day of January, 1945, 
and the account in Series 3357 (also 3095) to be theirs as 
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joint owners subject to order of either, and balance at death 
of either to the survivor. Signed in Duplicate. 

Name (S) Emma G. Murray 
Name (S) Vellmar G. Gadsden 
Witness: (S) K. E. Dietz 

Account #50650 
(also #50517) 

Equitable Cooperative Building Association: 

This declares the undersigned to be members of the Equi¬ 
table Cooperative Building Association of the District of 
Columbia, subject to all lawful provisions of its Constitu¬ 
tion and By-Laws, from the 23rd day of December, 1946 
and the account in Series 132 to be theirs as joint owners 
subject to order of either, and balance at death of either 
to the survivor. Signed in Duplicate. 

Name (S) Emma G. Murray 
Name (S) Vellmar G. Gadsden 
Witness: (S) P. E. Tyrrell 

Account #80-1208 

Perpetual Building Association 

This declares the undersigned to be members of the Per¬ 
petual Building Association of the District of Columbia, 
subject to all the provisions of its Constitution and By- 
Laws, from the 11th day of April, 1941, and the account in 
Series 80-1208 to be theirs as joint owners, subject to order 
of either, and balance at death of either to the survivor. 
Signed in Duplicate. 

Name (S) Emma G. Murray 
Address 928 S St., N.W. 

Name (S) Vellmar G. Gadsden 
Address 149 T St., N.W. 

Witness: W. Martindill 

• •••••••• 
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195 Filed Jan. 31, 1951. Harry M. Hull, Clerk. 

Answer to Bill of Complaint 

The Defendant, Vellmar G. Gadsden, in Answer to the 
Bill of Complaint for Declaratory judgment and injunctive 
relief says as follows: 

l.(a) The Defendant denies the Plaintiff states grounds 
for a cause of action upon which this Court could grant a 
declaratory judgment. 

l.(b) The Defendant admits the sums of $4,035.73 were 
held by the Equitable Co-Operative Building Association, 
and $2,381.16 by the Perpetual Building Association at the 
time of the death of Emma G. Murray. It is denied that 
the Plaintiff has any right, title or interest therein. 

1. (c) The jurisdiction of this Court is admitted. 

2. The allegations therein are admitted. 

3. Allegation admitted. 

3. (a) Allegation admitted. 

4. Allegation admitted. 

5&6. This Defendant is without sufficient information to 
either admit or deny the allegations contained therein. 

7. This allegation is denied. 

8. (a) It is denied that the Plaintiff’s consent to the open¬ 
ing of said accounts was necessary or material. 

8.(b) Defendant contends that the language used on the 
application with the respective Building Associations 
clearly expresses the intent of the parties and any other 
statement or contention to the contrary is denied. 

8.(c) It is admitted that all of the funds deposited in the 
respective accounts were the funds of Emma G. Murray. 
The Defendant contends, however, that Emma G. Murray 
turned the pass books over to Defendant a long time before 
the death of Emma G. Murray. 
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196 8.(d) Defendant denies there was any understand¬ 

ing between the deceased and the Plaintiff as to the 
use of, or disposition of, said accounts. 

9. Defendant admits the deceased died September 24, 
1950, and had been ill for some time prior thereto. 

10. Defendant denies this allegation in it’s entirety. 

11. Defendant admits that, upon advice of counsel, she 
changed the accounts to her sole name. 

12. Defendant is without knowledge of this averment 
and can, therefore, neither admit nor deny the same. 

13. Defendant admits refusing to turn over the pass books 
to Plaintiff upon advice of counsel. 

14. Defendant denies the amount of bills claimed as owing 
by the estate and demands strict proof of the same. 

15. Defendant denies that any factual dispute exists be¬ 
tween the Plaintiff and this Defendant, based upon the law 
as decided by the United States Court of Appeals in similar 
cases. 

WHEREFORE, the premises considered, Defendant Veil- 
mar G. Gadsden, respectfully prays: 

1. That the Bill of Complaint may be dismissed. 

2. That the prayer for declaratory judgment be denied. 

3. That the cause may be promptly set for trial and the 
trial date advanced in view of the injunction granted herein 
by Judge Holtzoff. 

4. And for such other and further relief as to the Court 
may seem fit and proper. 

(s) Vellmar G. Gadsden, Defendant 

Alden W. Hoage, Attorney for Defendant, Vellmar G. Gads¬ 
den, 1735 14th St., N.W., 'Washington, D. C. 

• •••••••• 


4 
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198 Filed Mar. 29,1951. Harry M. Hall, Clerk. 

• *•••**•« 

Motion for Declaratory Judgment 

Comes now the plaintiff by his attorney, J. Flipper Derri- 
cotte, Esquire, and moves the Court for a declaratory judg¬ 
ment based on the following facts: 

1. The plaintiff claims that the joint accounts of Emma 
G. Murray, deceased and Vellmar G. Gadsden, said ac¬ 
counts being on deposit with the Equitable Cooperative 
Association and the Perpetual Building Association, are 
accounts of convenience. 

2. That all funds deposited in said accounts were the 
sole property of Emma G. Murray, deceased. 

3. That at no time did the late Emma G. Murray regard 
the said Vellmar G. Gadsden as a part owner of said funds, 
nor did the said Emma G. Murray, deceased, during her 
life time relinquish dominion and control over said deposits. 

4. The said Vellmar G. Gadsden in a deposition taken 
on the 17th day of February, 1951, admitted that the pur¬ 
pose of opening said account was to create a trust in her 
for a distribution of the money to various sisters upon the 
death of the said Emma G. Murray, deceased. 

5. That the said Vellmar G. Gadsden, in the deposition 
taken on February 17, 1951, admitted that the money be¬ 
longed solely to the late Emma G. Murray; that she, Vell¬ 
mar G. Gadsden, never deposited any money in the particu¬ 
lar account; that she only drew money out of the account 
for use of the said Emma G. Murray, deceased; lastly, that 

she kept the books, whenever she had them, not for 

199 herself, but for the said Emma G. Murray, deceased. 
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WHEREFORE the premises considered, the plaintiff 
prays for judgment accordingly. 

J. Flipper Derricotte, 210 National Union Building, 
918 F Street, N.W., Washington, D. C. District 
0703. 

• •••••••• 


200 Filed Mar. 29, 1951. Harry M. Hull, Clerk. 

Points and Authorities in Support of Motion for 
Declaratory Judgment 

• •«•••••• 

1. Deposition of Vellmar G. Gadsden, Defendant, taken 
February 17,1951. 

2. Harrington vs. Emmerman, U. S. Court of Appeals, 
Case No. 10453, Decided November 16,1950. 

3. Transcript of Opinion by Judge Kirkland on rehearing 
of Motion for Summary Judgment. 

4. Fannings Case, 124 Maryland 148, 92 Atlantic 1045. 

5. For other reasons to be shown at a hearing of this 
Court. 

Respectfully submitted, 

J. Flipper Derricotte, Attorney for Plaintiff, 210 
National Union Building, 918 F Street, N.W. 
Washington, D. C. District 0703. 

201 Filed Apr. 10,1951. Harry M. Hull, Clerk. 

• •••••••• 

Motion for Declaratory Judgment by Defendant Vellmar 

G. Gadsden 

Comes now the Defendant, Vellmar G. Gadsden, by her 
attorney, Alden W. Hoage, and moves the Court for a De¬ 
claratory Judgment based upon the following facts: 
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1. The Defendant claims that the account in the Equitable 
Cooperative Building Association for $4,035.73, and the ac¬ 
count in the Perpetual Building Association for $2,381.16, 
both held in the joint names of Emma G-. Murray and Veil- 
mar G. Gadsden, under the provisions of the deposit card 
agreement, that the balance was to go to the survivor on 
the death of either, is not disputed and is conceded by all 
parties hereto. 

2. That the law pertinent to the right of the survivor of 
accounts thus held has been definitely established in the 
District of Columbia in the case of Matthew vs. Moncrief 
and cases prior thereto. 

3. That in the absence of any allegation of fraud, misrep¬ 
resentation, deceit, or mistake, that this Court has no right 
to disturb the contractual arrangement made by Emma G. 
Murray in having thus provided for disposition of property 
owned by her during her lifetime after her death. 

4. In the absence of any testamentary disposition of her 
property by Emma G. Murray, the mere fact that Vellmar 
G. Gadsden admitted in a deposition that she had been ver¬ 
bally requested by the deceased to divide the funds in said 
Building and Loan Associations accounts with two sisters 
of the deceased, does not of itself change the right of the 
survivor to the funds of said accounts. 

5. The fact that Vellmar G. Gadsden, during the lifetime 
of Emma G. Murray did make withdrawals from said ac¬ 
counts to reimburse herself for money advanced by her for 
the benefit of the said Emma G. Murray, upon advise of 
counsel, and that she kept a record of such expenditures 
and withdrawals, is not an act to be criticized but to be com¬ 
mended, in view of her admitted intent of dividing any bal¬ 
ance with her two sisters. 

202 6. It is significant that in this case the first joint 

account was opened on July 1, 1928, by the said 
Emma G. Murray with her sister, Minnie B. Singleton, with 
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the obvious intent of depriving her husband, George H. 
Murray, of any interest in and to any funds owned by the 
said deceased, and that thereafter, an account was opened 
jointly with the Defendant, Gadsden. After the death of 
Minnie B. Singleton, the original account was then changed 
to the name of the Defendant Gadsden, and later a second 
account in the Equitable Cooperative Building Association 
was opened in the name of Emma G. Murray and Vellmar 
G. Gadsden. 

WHEREFORE, the premises considered, the Defendant 
Vellmar G. Gadsden respectfully requests the Court as 
follows: 

1. That a Declaratory Judgment be entered determining 
the right of the said Vellmar G. Gadsden in and to the ac¬ 
counts in the Equitable Building Cooperative Association 
and in the amount of $4,035.73, and the account in the Per¬ 
petual Building Association in the amount of $2,381.16. 

2. That the injunction granted in this cause against the 
said Equitable Cooperative Building Association and the 
Perpetual Building Association by hereby dissolved, and 
that they be authorized to release said funds to the said 
Vellmar G. Gadsden. 

3. And for such other and further relief as to the Court 
may seem proper in this cause. 

Alden W. Hoage, Attorney for Defendant V. G. Gads¬ 
den, 1735 14th St., N. W., Washington, D. C. 
DUpont 1091. 

• •••••••• 

203 Filed Apr. 10,1951. Harry M. Hull, Clerk. 

• •••••••• 

Points and Authorities in Support of Motion for Declaratory 
Judgment by Defendant Vellmar G. Gadsden 
1. Matthew vs. Moncrief, US Appeals, D.C., 221; Quigley 
vs. Quigley, 66, Appeals, D.C., 134; Quigley vs. White 66 
Appeals, D.C., 135. 
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2. On November 16,1950, the United States Conrt of Ap¬ 
peals for the District of Columbia in #10,453, in the case 
of Harrington et al vs. Emmerman et al, which is distinguish¬ 
able from the cases cited above on this ground: That the 
donor became of unsound mind and a committee was ap¬ 
pointed to represent her interests during her lifetime. That 
prior to the death of the donor her committee demanded 
of the Defendant and donee, Emmerman, the passbook, and, 
upon her refusal to turn it over to him, the said committee 
did institute a suit again Emmerman and sought to enjoin 
the building and loan association and that, while said suit 
was pending, said donor died. The Court of Appeals dis¬ 
tinguished the facts in this case from the prior cases cited 
above on the grounds that during the life time of the donor, 
steps were taken to revoke the gift, and that, while the 
case went to the Court of Appeals on the granting of the 
motion to dismiss the bill of complaint, the Court pointed 
out that the case hinged on the issue of whether the donor 
had intended to give a present interest in said account to 
the donee “Whether she did so intend was the decisive 
question, since her right to ownership and possession was 
asserted during her life.” 

3. And for such other and further reasons as may appear 
to the Court on this Motion. 

Respectfully submitted: 

Alden W. Hoage, Atty. for Defendant, Vellmar G. 

Gadsden, 1735 14th St., N.W., Washington, D. C. 

DUpont 1091. 

• •••••••• 

208 Piled June 20,1951. Harry M. Hull, Clerk. 

• •••••••• 

Finding of Facts and Conclusions of Law Thereon 

The above captioned action, having come on for trial be¬ 
fore the Court, sitting without a jury, on May 31st and June 
1st, 1951, and, at the conclusion of the Plaintiff’s testimony, 
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counsel for Defendant Gadsden, moved to dismiss the Plain¬ 
tiff’s action, and the Court, after hearing argument by coun¬ 
sel for the Defendant Gadsden and counsel for the Plaintiff 
Murray, granted the Defendant’s motion to dismiss the 
action. 

The Court finds the facts specially from the evidence ad¬ 
duced in Open Court in conformity with Rule 52A, Federal 
Rules of Civil Procedure, as follows: 

1. That the Plaintiff, George H. Murray, is the duly qual¬ 
ified administrator of the Estate of Emma G. Murray, by 
appointment of the Probate Branch of this Court. The said 
Emma G. Murray died in the District of Columbia on Sep¬ 
tember 24,1950. 

2. That the said George H. Murray and Emma G. Murray 
were husband and wife, and lived together for about 42 years, 
and that both were gainfully employed from 1922 to 1945. 
In the latter year, Emma G. Murray retired from her posi¬ 
tion as librarian at Howard University. The Plaintiff has 
been employed for 49 years as a teacher in the public schools 
of the District of Columbia. 

209 3. That there were no children bora of said mar¬ 

riage and the parents of Emma G. Murray were de¬ 
ceased at the time of her death, and that, under the law 
of descent and distribution in force in the District of Co¬ 
lumbia at the time of her death, in case of intestacy, the 
husband would have received one-half of her net personal 
estate, and her three sisters (including the Defendant Gads¬ 
den) would receive the other half. 

4. That the Plaintiff owmed a house that he and his wife 
lived in for over 20 years, always retaining title in his sole 
name. 

5. (a) That the deceased, Emma G. Murray, opened an 
account in the Equitable Co-Operative Building Associa¬ 
tion in her sole name December 1, 1925. This account was 
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changed on August 23,1928 to a joint account with her sis¬ 
ter, Minne B. Singleton, wherein both signed a written in¬ 
strument which provided, among other things, as follows: 

“To be theirs as joint owners, subject to the order of either, 
and balance at death of either to the survivor. ’ ’ 

(b) That Minnie B. Singleton died December 15, 1944, 
and, on January 12,1945, a joint account was opened in the 
names of Emma G. Murray and Vellmar G. Gadsden, signed 
by both under the same terms set forth in Paragraph 5(a). 

(c) That there was in this account, on the date of the 
death of Emma G. Murray on September 24, 1950, the sum 
of $585.73. 

6. (a) That on December 23, 1946, Emma G. Murray and 
Vellmar G. Gadsden opened a second joint account in the 
Equitable Co-Operative Building Association under an 
agreement signed by both with the same terms set forth in 
Paragraph 5(a). 

(b) That on the date of the death of Emma G. Murray, on 
September 24,1950, there was on deposit in said account a 
balance of $3,450.00. 

7. (a) That on April 7, 1939, Emma G. Murray opened a 
sole account in the Perpetual Building Association and 
transferred the balance on April 11,1941, to a joint account 
with Vellmar G. Gadsden, under a written agreement to the 
same effect as that which is quoted in Paragraph 5(a) above. 

(b) That on the date of the death of Emma G. Murray 
on September 24,1950, there was on deposit in said account 

a balance of $2,381.16. 

210 8. That the Plaintiff, by his counsel in bis opening 

statement, conceded that all the money in said ac¬ 
counts described above in Paragraphs 5, 6, and 7 was that 
of his deceased wife, Emma G. Murray. The Plaintiff ad- 
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mitted, on direct and cross-examination, that he did not 
know of the existence of any of said accounts until the 
month of July, 1950, which was about two months prior to 
the death of his wife, and that, at that time, and thereafter, 
she was in a coma. 

9. That Defendant Gadsden did have custody over the 
pass or deposit books of the accounts described in 5(a), 
6(a), and 7(a) above, for four or five years prior to the 
death of Emma G. Murray. 

10. That Defendant Gadsden did make withdrawals from 
said account in The Perpetual Building Association during 
the lifetime of Emma G. Murray. 

11. That Defendant Gadsden contended she was a joint 
owner of the said accounts. 

12. That the Plaintiff, George H. Murray, as administra¬ 
tor of the estate of Emma G. Murray, deceased, had no 
right title or interest in and to said accounts. 

13. That there was no allegation or proof of fraud, mis¬ 
take, undue influence, or overreaching as to justify any 
equitable relief being granted the Plaintiff. 

CONCLUSIONS OF LAW 

1. That this Court has jurisdiction of the parties and the 
subject matter hereof. 

2. That the action is properly brought, and the parties 
are properly aligned and represented before this Court. 

3. That the said Emma G. Murray, deceased, did express, 
on three different occasions, in writing, her intention that 
the three respective accounts set forth in Paragraphs 5(a), 
6(a), and 7(a), were to go, on the death of either, to the 
survivor and that such a written expression is conclusive 
and preclusive of all parole contradiction, there being no 
proof or allegation of fraud or mistake before this Court. 
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4. That this Court finds, under these circumstances, 
211 that Mrs. Murray’s clearly written and plainly ex* 
pressed purpose cannot be re-written after her 
demise, or deprive Mrs. Gadsden, the Defendant, of rights 
in contracts to which she was a party-signatory. 

5. That under the evidence, the Plaintiff has not sus* 
tained the burden of proof that any of the three respective 
accounts were ones of convenience or an emergency fund 
for the benefit of the husband and wife in case of emergency, 
since the Plaintiff, George H. Murray testified that he did 
not know of the existence of said accounts; until July, 1950, 
about two months before the death of Emma G. Murray, 
during which two months period his wife, Emma G. Murray, 
was continuously in a coma and, hence, there could be no 
legal foundation for such a contention. 

6. That the agreement which was signed by the parties 
constituted a contract between Emma G. Murray and the 
respective building and loan association, and between Veil- 
mar G. Gadsden and the respective building and loan asso¬ 
ciation, and a contract between Emma G. Murray and Veil- 
mar G. Gadsden, which declared the account to be theirs 
as joint owners, subject to the order of either, and the bal¬ 
ance, at death of either, to the survivor. This contract was 
signed in duplicate, one copy being retained by the respec¬ 
tive building and loan association, and the other attached 
to and made a part of the passbook for the respective ac¬ 
counts. The Court finds that there is no basis for setting 
aside this agreement made between the respective parties 
thereto. 

By the Court, 

(s) David A. Pine, Judge. 

Dated: June 20th, 1951. 

«•••••••• 
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212 Filed June 22,1951. Harry M. Hull, Clerk. 

• •••••••• 

JUDGMENT 

The above captioned action, having come on for trial 
before this Court, sitting without a jury, on May 31st and 
June 1st, 1951, and at the conclusion of the Plaintiff’s testi¬ 
mony, counsel for Defendant Vellmar G. Gadsden, having 
moved for a judgment under Rule 41B of the Federal Rules 
of Civil Procedure, followed by argument of counsel thereon, 
and. the Court having entered herein findings of fact and 
conclusions of law thereon, and the Court having found 
that the Defendant Vellmar G. Gadsden is entitled to have 
the action against her dismissed under said Rule 41B, it is, 
therefore, by this Court, this 22 day of June, 1951, 

ORDERED, ADJUDGED AND DECREED, as follows: 

1. That the Bill of Complaint herein filed by George H. 
Murray, administrator, be, and the same is, hereby dis¬ 
missed. 

2. That the injunction signed by Judge Holtzoff on the 
21st day of Dec., 1950, is to be dissolved at the expiration of 
thirty days from the date hereof, or within 90 days after 
final determination by the U.S. Court of Appeals for the 
District of Columbia, if an appeal be taken and terminated 

in favor of the Defendant, Vellmar G. Gadsden, et al. 

213 3. That the execution of and any proceedings to 
enforce the judgment entered herein, be stayed pend¬ 
ing the determination of Plaintiff’s appeal from such judg¬ 
ment upon the filing by the Plaintiff, and approval by this 
Court of a bond in the sum of Five Hundred Dollars 
($500.00), to include costs on appeal and supersedeas. 


By the Court: 

(s) David A. Pine, Judge. 

Dated:_, 1951. 

• •••••••• 
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214 Filed Juy 17, 1951. Harry M. Hull, Clerk. 

• •••••••• 


NOTICE OF APPEAL 

Notice is hereby given this 17th day of July, 1951, that 
George H. Murray, administrator and the plaintiff in the 
above entitled cause hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 22nd day of June, 
1951 in favor of the defendants against said George H. 
Murray, administrator, dismissing the Bill of Complaint. 

(s) J. Flipper Derricotte, Attorney for Plff. 

• •••••••• 

215 Filed July 18, 1951. Harry M. Hull, Clerk. 

SUPERSEDEAS BOND ON APPEAL. 73 (C) 


United States District Coubt foe the 
Distbict of Columbia 


Civil Action No. 5122-50 


GEORGE H. MURRAY, Administrator, Plaintiff, 

vs. 

VELLMAR G. GADSDEN, ET AL, Defendant. 


The undersigned has filed notice of appeal to the United 
States Court of Appeals for the District of Columbia to 
reverse or modify the judgment rendered by the District 
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Court of the United States for the District of Columbia in 
the above-entitled cause on June 22,1951, and to supersede 
said judgment is required to give an undertaking, under 
seal, in the sum of Five Hundred Dollars, conditioned for 
the satisfaction of the judgment in full with costs, interest, 
and damages for delay, if for any reason the appeal is dis¬ 
missed or if the judgment is affirmed, and to satisfy in full 
such modification of the judgment and such costs, interest, 
and damages as the appellate court may adjudge and award. 

Wherefore, the undersigned George H. Murray, Adminis¬ 
trator, hereby undertake for himself his successors, and 
assigns to comply with the conditions as above set forth, 
and do further agree that, upon default by the said princi¬ 
pal in any of the conditions hereof, the damages and costs, 
not exceeding the sum aforesaid, may be ascertained in such 
manner as this Court shall direct; that this Court may give 
judgment hereon in favor of any person thereby aggrieved 
against him for the damages and costs suffered or sustained 
by such aggrieved party, and that said judgment may be ren¬ 
dered in the above-entitled cause or proceeding. 

Signed, sealed, and delivered this 17th day of July, 1951, 
in the presence of: 

(s) George H. Murray, Admr., 928 S St., N.W., 
Wash., D. C. 

Form and amount approved this_day of July, 1951. 

James R. Kirkland, Justice. 


EXCERPTS FROM PROCEEDINGS AND TESTIMONY 

• •••••••• 

4 Mr. Derricotte: * * # If Your Honor please, this 

case of George H. Murray, Administrator, v. Yellmar 
G. Gadsden, et al., is a bill for a direct judgment with ref¬ 
erence to three bank accounts; the bank accounts, two of 
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which are in The Equitable Building Association and one 
of which is in The Perpetual Building Association. 
5 We have contended that these accounts were 

opened solely by Mrs. Murray, with Mrs. Murray’s 
money and that Mrs. Murray retained dominion and con¬ 
trol over them until her death. 

• •••••••• 

We contend further that these accounts, as alleged, joint 
accounts were not discovered to be so until Mrs. Murray 
died. 

We contend that the status of these accounts, joint funds, 
were not discovered by the husband until shortly before 
Mrs. Murray died and when they were discovered he did 
certain things to retain control over them as her money. 

The pleadings will show that the defense or the sub¬ 
stance of the defense is an affirmative allegation by the de¬ 
fendant that she is the owner of these funds by the right of 
survivorship. That is the gist of this. 

• •••••••• 

7 We propose to prove that Mrs. Murray, the de¬ 
ceased, during her lifetime opened accounts with the 

Equitable and Perpetual Building Association with money 
belonging solely to her. 

8 We propose to show that all during her lifetime 
she regarded that money as her money. 

We propose to show that she retained the passbooks or 
she left them in the custody of the alleged joint owners for 
safekeeping, the passbooks, until her death or until she 
needed money. 

• •••••••• 

9 Mr. Hoage: Briefly, if Your Honor please, this is 
the situation: I will concede that the plaintiff, in his 

proper person, was the husband of the deceased and that 
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the deceased, Emma G. Murray, in 1925 opened a sole sav¬ 
ings account with the Equitable; that in August of 1928, 
she changed that account to a joint account with a sister, 
Minnie Singleton, and that that account continued as a 
joint account in the Equitable until Minnie Singleton died 
in December of 1944. 

On January 12, 1945, the deceased, with her sister, Veil- 
mar Gadsden, the defendant here, went down and they both 
signed a paper which I think Your Honor is familiar with 
which, in substance, provides that the account is signed by 
both people and they both agree that the account is subject 
to the order of either and, upon death of either, to the 
survivor. 

• •••••••• 

10 A second account was created by Emma Murray 
with the defendant, Vellmar Gadsden, on December 
23, 1946. $3,000 was deposited in a separate account with 
the Equitable under similar circumstances whereby both 
signed this agreement on a form provided by The Equitable 
Co-operative Building Association to the effect that the 
account was subject to the order of either and, on death of 
either, to the survivor. 


In regard to The Perpetual Building Association account, 
on April 7,1939, an original account was opened in the sole 
name of Emma G. Murray with a nominal deposit of $25. 

On April 11, 1941, just about two years later, the 
11 account was changed to a joint account with the de¬ 
fendant, Vellmar G. Gadsden, on the same type of 
paper that I mentioned with Equitable. That account went 
up and down and at the time of the death of the deceased, 
there was on hand $2,381.16. Those amounts are all stipu¬ 
lated in the answers filed by counsel for the respective build¬ 
ing and loan associations. 

• •••••••• 
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The Court: Let me see. The first account was opened 
in 1929. 

Mr. Hoage: 1925. 

The Court: That was with the Equitable? 

Mr. Hoage: That was the sole account, yes, Your Honor. 

The Court: What date did that become joint? 

Mr. Hoage: August 28, 1928. 

12 The Court: Between the decedent and Minnie Sin¬ 
gleton? 

Mr. Hoage: That is right. 

The Court: And when did it become joint between the 
decedent and the defendant ? 

Mr. Hoage: Minnie Singleton died December 15,1944, and, 
on January 12, 1945— 

The Court: A joint account was opened between the de¬ 
ceased and the defendant, Vellmar Gadsden? 

Mr. Hoage: That is right. 

The Court: Now, there was another account? 

Mr. Hoage: That is right. That was opened on Decem¬ 
ber 23,1946. 

The Court: Between whom? 

Mr. Hoage: Between Emma G. Murray and Vellmar 
Gadsden. 

The Court: The decedent and the defendant? 

Mr. Hoage: That is right. 

The Court: And now, Perpetual— 

Mr. Hoage: Perpetual, on April 7, 1939, the original ac¬ 
count was opened in the sole name of the deceased. 

On April 11, 1941. the account was changed to a joint 
account between the deceased and Mrs. Gadsden and that 
account continued down to the present time. 

The Court: Then that was before Mrs. Singleton died but 
she did not make her a joint owner of that particular ac¬ 
count in the Perpetual? 

Mr. Hoage: That is right. 


• ••••••• 


13 
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14 It is our contention that the defendant, Vellmar 
Gadsden, by virtue of the death of Emma G. Murray, 

has created in her a survivorship situation whereby, as a 
joint tenant or tenant in common, as one Judge commented, 
thereby she is entitled to the whole by virtue of her sur¬ 
vivorship. 

The Court: If that be true, what is before me except a 
legal question ? 

Mr. Hoage: That is all except some other issues that Mr. 
Derricotte may wish to raise. 

The Court: You say the Court of Appeals has held that 
parol evidence will not be permitted to contradict the 
terms of these joint deposit agreements? 

15 Mr. Hoage: That is right, Your Honor. 

The Court: What evidence can be offered? 

Mr. Hoage: He has a doctor here. I presume that is to 
show mental incapacity. 

The Court: Is fraud— 

Mr. Hoage: No. There is no allegation in the bill of com* 
plaint of fraud, undue influence, coercion or any other thing 
which would cause the Court of equitable jurisdiction to 
set aside or state there was an unfair dealing or over¬ 
reaching. 

There was no allegation made in the pretrial order. I 
asked Judge Tamm in the pretrail order to particularly 
ask Mr. Derricotte to indicate if he was relying on any 
mental incapacity because he was endeavoring to introduce 
statements from doctors and other reports and he did not 
state at that time there was any issue as to the mental in¬ 
capacity of that order. 

I feel the pretrial order precludes any evidence of mental 
incapacity whatsoever. 

The Court: What about that? 

Mr. Derricotte: It is predicated— 

The Court: Do you contend that there is fraud? 

Mr. Derricotte: There is fraud by innuendo. 
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The Court: If you charge fraud, you have got to allege 
it with directness and exactitude. The rules pro- 
16 vide that. 

Mr. Derricotte: Your Honor, I would like to bring 
the law up to date. We have had a more recent decision. 
The Court: I asked you if you alleged fraud. 

Mr. Derricotte: In the most recent case— 

The Court: I think I am entitled to have an answer. 

Mr. Derricotte: I do not specifically allege fraud. 

The Court: Do you claim fraud? 

Mr. Derricotte: No, sir. 

The Court: Do you claim mental incapacity? 

Mr. Derricotte: I claim that at the time these accounts 
were created, there was no intention on the part of the 
party to vest her then present interest— 

The Court: You don’t claim mental incapacity? 

Mr. Derricotte: No, sir. 

The Court: As I see it, that case is (Harrington et al v. 
Emmerman et al) clearly distinguishable from the 

24 Moncrief case and does not even purport to overrule 
the Moncrief case. I don’t see why a summary judg¬ 
ment was not granted in this case but, one not having been 
granted, I will proceed to hear whatever evidence is admis¬ 
sible. 

25 Mr. Derricotte: This is Judge Kirkland’s opinion. 
The Court: He assumed fraud and you tell me you 

are not claiming fraud so that does not make his opinion 
very helpful, does it? 

••••••••• 

48 Mr. Derricotte: If Your Honor please, I would 
like to call as my first witness a hostile witness, Mrs. 
Gadsden. 
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Thereupon, 


VELLMAR G. GADSDEN 

was called as a witness by the plaintiff and, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Derricotte: 

Q. Madam, would you state your full name ? A. Vellmar 
G. Gadsden. 

Q. Where you you live? A. 149 T Street, Northwest. 
Q. How long have you lived there? A. Since 1936. 

Q. What is your occupation ? A. I am a teacher. 

Q. You are a teacher at what school? A. Anthony Bowen 
School. 

Q. How long have you been teaching there? A. I was 
appointed there in 1930. 

Q. What subjects do you teach there? A. Occupational 
therapy. 

Q. You are the sister of Emma G. Murray? A. I am. 

• •••»•••• 

52 Q. I will ask you when was it that you first went 
with your sister, Emma G. Murray, to the Equitable 
Building Association ? A. I went with Mrs. Murray to the 
Equitable Building Association in 1925 or in 1928. 

Q. What month was it ? A. I don’t recall. 

Q. Was it in the spring or the fall? A. I said I don’t 
recall what month. 

Q. How did you happen to go to the Equitable with your 
sister in 1928 ? A. Because she took me down with my old¬ 
est sister and made my oldest sister a joint tenant of her 
account in 1928. 

Q. And your oldest sister, what was her name ? A. Min¬ 
nie Singleton. 
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53 Q. Did your oldest sister go down with you. A. 
She did. 

Q. And there was you, Mrs. Murray and your oldest sis¬ 
ter, Mrs. Singleton at the Building Association? A. That is 
right. 

Q. Will you tell us what occurred there? A. She opened 
the account in my sister’s name. 

• ••»••••• 

Q. When was that ? A. In 1941 when she took me 

54 to the Perpetual Bank. There had been so many 
undercover things in her home life that at that time 

she said she wanted the money to go to her sisters. 

Q. Who was there when she said that? A. Well, there 
was no one there at the bank. Of course, she had been 
telling me that all along but when she came home she dis¬ 
cussed that with her sisters. 

Q. Just you and Mrs. Murray at Perpetual when she 
made the statement there, is that right? A. Yes. 

Q. That she wanted the money to go to her sisters? A. 
That is right. 

Q. Do you recall when that was? A. That is when she 
opened the account in 1941, April. 

Q. Do you know how much she put in there? A. I don’t 
know that she put any in it that particular time. She took 
me down to make me a joint owner at that time. 

Q. I am talking about 1941 at Perpetual. A. I don’t re¬ 
call whether any money was deposited at that time or not. 

Q. Do you recall when the account in Perpetual was 
opened? A. No, I don’t. 

Q. But you did go down there in April of 1941 and 

55 talk about opening an account? A. Opening an ac¬ 
count—my own account, you mean? 

Q. No; I am talking about the time that you said you 
and Mrs. Murray went down to Perpetual and she said she 
wanted the money to go to her sisters. A. That is right. 
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The Court: You said what? 

The Witness: At that time she made me joint owner of 
the account. 

By Mr. Derricotte: 

• •••••••• 


Q. Did you ever have any occasion to discuss this de¬ 
posit at the Perpetual with your sister? It was discussed 
at the home. 

Q. With whom was it discussed ? A. With all her sisters 
and the reason why she deposited the money. 

Q. Why did she say she deposited it ? A. Because 

56 her husband had tricked her into signing her name, 
her deed to the house into the estate of his mother 

and he had transferred his car because she was a sickly 
woman and she wasn’t able to get around and she thought 
that the car was of help to her and that was transferred 
into his mother’s name and there was constantly undercover 
things going on and she felt in her old days, when she 
wanted a home, she didn’t have a home. She begged him. 
The house was turned over to a mortgage of $3,300 and my 
sister begged her husband to let her pay off that mortgage 
so she would have a home to live in in her old age and he 
refused to do it. 

Q. And that was the reason she wanted the money to go 
to her sisters? A. Yes, she wanted security. She couldn’t 
trust her husband. 

• •••••••• 

57 Q. Let me ask you this and I am directing your 
attention to the account at Perpetual: Did you at 

any time regard this money in the Perpetual as your money? 
A. Yes, it was my money. She made me survivor. 

Q. Just answer my question. A. Yes, yes. 

Q. Did you regard it as your money? A. Yes. 
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Q. When did you do that? A. Well, when she made me 
co-owner of it. I knew that. 

Q. From the time she made you co-owner of it, you re¬ 
garded it as your money, is that right? A. Yes, that is 
right. 

• •••••••• 

59 Q. Were any statements made then about that 
account? A. Yes. She took me down so the account 

would be in my name so the same process would go on. 
Whatever was left would be divided between her sisters. 

Q. Whatever was left would be divided among her sis¬ 
ters? A. That is right. 

Q. Did she tell you that with reference to the second ac¬ 
count she opened at Perpetual? A. Yes. 

Q. What did she tell you about that ? A. The same thing. 
Q. What was that?. A. That the money should be 

60 divided among her sisters. 

• •••••••• 

61 Q. Did you get reimbursed for the money you 
advanced? A. On the advice of my lawyer, I did. 

Q. When did you do that? A. That was taken out in 
one lump sum. 

Q. When was that? A. I don’t recall just when it was 
done. 

Q. What was that? A. I said I don’t recall just the date. 
Q. Do you recall the amount? A. Yes, $461,1 think. 

• •••••••# 

64 Q. With her money out of the Perpetual? A. Not 
until the advice of my lawyer. That was my own 
money. 

The Court: You mean you reimbursed yourself after 
her death? 

The Witness: No. She was still living. That was for 
the third, fourth and fifth weeks and the total bill was 
$306.26. 
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Then I gave Mr. Murray entrance fee to George Wash¬ 
ington and Georgetown Hospital w T hich was $50 for those 
two; home and hospital expenses for all those three months, 
July, August and September amounted to $54.85 which 
was a total of $461.00. 

By Mr. Derricotte: 

65 Q. That represents the $461.00? A. That is right. 

Q. That you drew out of the Perpetual Building 
Association? A. That is right. 

Q. On September 7,1950 ? A. That is right. 

Q. To reimburse yourself for those expenses that you had 
advanced money for? A. I had to advance the money first 
but after my lawyer told me all the expenses that you paid 
out withdraw from the account. 

Q. At that time, you regarded the money in the Perpetual 
Building Association as Mrs. Murray’s, didn’t you? A. Not 
necessarily. I had an account in Perpetual Building myself. 
It wasn’t necessary for me to draw. 

• •••••••• 

72 Q. Mrs. Gadsden, let me ask you this: When did 
you first get the Equitable bank book? A. I kept 

those— 

Q. When did you first get hold of the Equitable bank 
book? A. I have kept them off and on for the last five 
years, I guess. 

Q. When did you first get them? A. I said I kept hold 
of them. At first she kept them herself. 

Q. Let’s take this particular one (indicating). This 
is the Equitable bank account No. 3095. When did 

73 you first get hold of that book? A. I said in the 
last five years or more. I just don’t recall the par¬ 
ticular date. 

Q. You have had that book for the last five years? A. I 
would say all of them. 
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Q. No, I am talking about this particular one. A. Well, 
she brought them all in and gave them to me to keep. 

Q. Did she bring them all over at one time? A. I can’t 
say whether she brought them all over at one time because 
at that time, when she brought them over, it was immaterial. 

Q. When you had the bank books, did you keep them 
for her? A. I kept them because when she was at her home 
she found out her husband had been in her things and 
found out that she had made her sister in 1928 the joint 
owner and there was some question about it, that is, he got 
after her and after that, because she didn’t want him to 
have the bank books then she brought them over to me and 
asked me to keep them for her as her sister. 

Q. Did she ask you to keep them for her? A. Who was 
I keeping them for? 

Q. You were keeping them for your sister? 

• •••••••a 

76 The Court: The whole question seems to be com¬ 
pletely settled in the Moncrief case but I hear no ob¬ 
jection so I am hearing it again. 

• ••••••*• 

By Mr. Derricotte: 

77 Q. Mrs. Gadsden, I will ask you this: What, if any¬ 
thing, did you do with reference to dominion and 

and control of these bank accounts? A. When my sister 
was sick in the hospital, I went down and after she would 
endorse the checks, I would make deposits for her or with¬ 
drawals for her. 

• ••••••«• 

Q. Did you for and on behalf of yourself at any time exer¬ 
cise any dominion or control over those bank accounts? 
A. The money that I drew was always—I didn’t draw any 
money but what she need in the hospital for herself. I had 
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no reason to draw any money for my personal self because 
I had an account in that bank and being the survivor, I knew 
that the money would come to me so there was no need of 
my drawing any money. 

Q. Why did you withdraw $461 on September 7, 1950, to 
reimburse yourself? 

The Witness: That was the advice of my lawyer. 

Mr. Hoage: I submit she has answered the question. 

By Mr. Derricotte: 

Q. When did you first regard the money as yours as a 
survivor? When she made me co-owner, at that 
78 time. 

Q. You regarded yourself as the owner then and 
there? A. That is right, and since my sister was sick— 

The Court: You have answered the question. Don’t vol¬ 
unteer. 


• •••••••• 


By Mr. Derricotte: 

Q. And your answer: 

“That money was put there in that bank to take care 
of her sisters. She told me that ‘I am depositing this money, 
it is a small amount that I have here, and I am depositing 
it so that Sister Minnie’—that was when we first went down 
—‘so that you can have it to take care of Sister Minnie on.’ ” 
A. That was in 1928. I had nothing to do with Mrs. Mur¬ 
ray’s money in 1925. 

• •••••••• 


82 The Court: I don’t see any point in any of this 
testimony, if you ask me, because this Moncrief case 
seems to settle the point. I can’t understand it and you 
have not convinced me that the later case has reversed, 
modified or overruled the Moncrief case. Of course, a great 



47 


deal of evidence has gone in which, if there had been ob¬ 
jection, I would have ruled out. 

Mr. Hoage: I would have objected to a lot of things but 
there is no jury here and I didn’t want to cloud the record 
up with a lot of objections and since the Court had ruled 
previously on my declaratory judgment I am of the same 
opinion that I was in both instances. 

• •••••••• 

Mr. Derricotte: If Your Honor please, I took the posi¬ 
tion on the theory that we stated. We stated that the Court 
of Appeals in the Harrington case would permit us to show 
that it was an interest in present. 

The Court: That is where I have to disagree with you. I 
think it is distinguishable. 

83 So far as this case is concerned, it has been marked. 
I sustain the objection without prejudice to renewing 

or offering it again after you have placed the defendant on 
the stand. 

I am frank to say that I would have granted a motion for 
a declaratory judgment on the authority of this Moncrief 
case. It seems to me to be an apt case. 

• •••••••• 

By Mr. Derricotte: 

Q. At any time did you agree to pay Dr. Thomas? A. No, 
I didn’t agree to pay Dr. Thomas because, as I said, Dr. 
Thomas came from his house any number of times to see 
my sister; he said that he had spent some extra money, 
I think in drugs for my sister so I agreed to pay the drug 
money. I gave him the drug money. 

Q. Did you ever agree to pay the undertaker? A. No, sir. 
I made no transactions with the doctor. • • • 

84 The Court: No, you answer the question. 

The Witness: Mr. Murray came to the house about 
five minutes before the doctor reached there the last day 
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that my sister was ill and the doctor rushed her to the hos¬ 
pital. He came to the house about five minutes beforehand. 
He hadn’t been to see my sister for four days and she was 
ill unto death then and Dr. Thomas told Mr. Murray then it 
was $25 a week for her at the hospital. I made no agreement 
with Dr. Thomas about the bills. He admitted my sister to 
the hospital himself. 

The Court: You have answered the question. 

• •••••••• 

87 Filed Sept. 3, 1951. Harry M. Hull, Clerk. 

• •••••••• 

By Mr. Derricotte: 

Q. Mrs. Gadsden, I asked you yesterday about you hav¬ 
ing both passbooks for the Equitable and for the Perpetual 
and you told me that you had those passbooks for the last 
five years, is that right ? A. I said about the last five years, 
off and on. I kept them regularly for five years but prior 
to that—off and on I kept them when she wanted me to go 
down and make a deposit for her. 

Q. I asked you further yesterday whether or not, when 
you had those passbooks, you regarded yourself as keep¬ 
ing them for Mrs. Murray ? A. Well, they belonged—it was 
a joint account. The bank books belonged to both Mrs. 
Murray and myself but Mrs. Murray did not want to keep 
them in her house so she brought them and put them in my 
chest. 

Q. To my question whether or not you kept them for 
Mrs. Murray, what is your answer? A. Of course, 

88 Mrs. Murray was the original holder of the books 
and, of course I claimed her—she had an account 

opened there before she made me co-owner so, naturally, 
the books really belong to Mrs. Murray. 
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Q. You kept them for Mrs. Murray? A. I can’t explain 
it any better than that. 

• •••#•••• 

89 Q. (Reading) “Answer: Well, I can’t say that— 
I don’t know that she had any particular business to 

look after other than her health, and I did all I could in any 
way to comfort her, every way to comfort her. 

“Question: The extent of business that you took care of 
for her, as I understand it, was you had her bank book? 
“Answer: Yes, I did.” 

The Court: Do you object? 

Mr. Hoage: Yes. 

The Court: Sustained. That does not impeach her 
testimony. 

• •••••••• 

By Mr. Derricotte: 

90 Q. (Continuing) “Question: And with those 
books you made deposits for her? 

“Answer: Yes, I did. 

“Question. By checks that she got from Howard Uni¬ 
versity? 

“Answer: Yes.” 

Mr. Hoage: I object to all this reference to the deposi¬ 
tion unless there is a foundation laid for impeachment. 

The Court: I don’t see any contradiction in that and I 
cannot see its relevancy, moreover. 

By Mr. Derricotte: 

Q. I will ask you if you made these statements on Feb¬ 
ruary 17 in answ T er to my question on page 44: 

‘ ‘ Question: Did she say in what shares or what amount 
she wanted it to go to her sisters?” 

91 The Court: That is your question? 

Mr. Derricotte: Yes. 
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By Mr. Derricotte: 

Q. The answer is: 

“Answer: Well, I guess she just left that to the discre¬ 
tion of the sisters, that we would do the right thing. If any 
of them needed it for anything, they would just use it.” 

Did you make that statement ? 

Mr. Hoage: I object. 

The Court: Sustained. 

By Mr. Derricotte: 

Q. (Continuing) “Question: You were the only sister 
involved in the handling? 

“Answer: 1 was the only sister involved. 

“Question: So you were the one to do the right thing, is 
that it? 

“Answer: Absolutely.” 

Did you make that statement? 

Mr. Hoage: I object. 

The Court: Sustained. 

• •••••••• 

By Mr. Derricotte: 

93 (Continuing) “Question: You were to get the 
money if you outlived her, and distribute it to your 

sisters ? 

“Answer: That’s right.” 

Did you make that statement? 

Mr. Hoage: I object. 

The Court: Sustained. That doesn’t impeach, her, Mr. 
Derricotte, and it is also irrelevant, as I see it. 

• •••••••• 

94 By Mr. Derricotte: 

Q. Did your sister, during her lifetime, give you 
anything? A. Nothing at all did she give me other than 
Christmas presents. 
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Q. That is all she gave you? A. I don’t recall any money 
that she gave, you know. 

• •••••••• 

96 The Court: Please don’t volunteer. 

• •••••••• 

97 By Mr. Derricotte: 

Q. Did you state to Mr. Murray or to anybody else 
that it required two names to draw money out of the Build¬ 
ing Association and that you always had your sister to 
sign it and you added your name? A. That is right. When 
she was able to sign, I always had her sign the check along 
with me, endorse them, rather. 

»•••••••• 

98 “Question: Would you call that taking care of 
her business ? 

“Answer: To have her books? 

“Question: Yes. 

“Answer: That’s why I say, she left her books with me 
because she wanted me to keep her books, because she did 
not want Mr. Murray to have her money. That was her own 
money, every penny of her own money in those books. She 
had to take care of herself. So, therefore, she wanted me 
to keep her books for her.” 

Did you make that statement ? 

A. Well, I have explained that in the beginning that she 
was the original owner of the books. 

Q. At that time on February 17 when you made that 
statement, you stated that, “These were her books; you 
kept the books for her and that it was her money”, 

99 is that right? 

A. She made all the deposits in the books. I have 
said that. 

• •••••••• 
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Thereupon, 

GEORGE HENRY MURRAY, 

the plaintiff, was called as a witness and, being first duly 
s'worn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Derricotte: 

101 A. Well, for a number of years I was District 
Chairman of Boy Scouts. I have been President of 

the Teachers Advisory Council which is a city-wide organi¬ 
zation of white and colored teachers. 

Mr. Hoage: If Your Honor please, I can see no relevancy. 
The Court: I sustain the objection. He may have had a 
very distinguished career, Mr. Derricotte, but, as I indi¬ 
cated yesterday, you have the burden of convincing me 
that the Matthew-Moncrief case is not applicable. If it is 
applicable, I am bound by the decision of the Court of 
Appeals. I must follow them. 

I think the Moncrief case is almost as near an applicable 
case as you can find. I admit that I may be in error but I 
don’t think I am and you have the burden of convincing me 
that that is not applicable to this particular case. 

Mr. Derricotte: I appreciate that, Your Honor. I thought 
yesterday when w’e discussed the matter, Your Honor 
ruled or decided that you would at least give me an oppor¬ 
tunity to put on testimony. 

The Court: I am doing that but here is what I have to 
obey, this admonition of the Court of Appeals, if it is ap¬ 
plicable and here is what it says: 

“Under either view, however, the courts have agreed 
that the intention of the donor is material, but 

102 they have held that when such intention is ex¬ 
pressed in a written instrument which says, in 

plain terms, that the deposit is the joint property of 
both, and that it is to go upon the death of either to the 
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survivor, such an expression of intention is conclusive, 
and preclusive of all parol contradiction, except upon 
the grounds of fraud or mistake. We believe this to 
be a proper application of the parol evidence rule.” 

Further, in the same case the court said: 

“We cannot, under these circumstances, allow Mrs. 
Davidson’s clearly written and plainly expressed pur¬ 
pose to be rewritten after her demise, or deprive the 
appellee of rights in a contract to which she was a 
party—signatory. Accordingly, we hold that the Dis¬ 
trict Court rightly considered that the appellants’ com¬ 
plaint did not state a cause of action.” 

I am bound by that. 

Mr. Derricotte: I cited the Harrington case— 

The Court: Unless the Harrington case changes that 
rule, and I am unable to see that it does, that presents the 
question where an attempt is made to determine the right 
before death. 

Mr. Derricotte: That Harrington case, as I construe it 
and as suggested here, they discussed the very agreement 
that these parties rely on and, in discussing that agreement, 
the Court of Appeals said that it was deficient, the 
103 agreement itself was deficient because there were 
two substantive elements missing to constitute a joint 
account. The Court said to have a joint account, you must 
have unity of interest, unity of time and unity of posses¬ 
sion. They said the best that that agreement could be is, 
considered from that angle, to be a tenancy in common. 

The Court also said in the Harrington case that this 
proposition is novel insofar as our courts are concerned; 
that the only case that is found is in the Cashman case which 
is in the Eighth Circuit Court of Appeals and they said any 
discussion on this proposition is in the Moncrief case. I 
checked the Moncrief case and I found, as I looked it over, 
a wonderful review of authorities. I found, as I saw, this 
question of “open to dictum” and I will tell you what I did: 
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I went to the digest system to check on the keys to see 
whether or not the editors of the Digests had catalogued 
these legal propositions, the same keys. 

I found in the Moncrief case they had only two proposi¬ 
tions. One was the proposition of joint tenancy and the 
other was the proposition of parol evidence and that has to 
do, as I understand it, with adjective law, with procedure. 
In the Cashman case, which the Court of Appeals says fol¬ 
lows our proposition, it is digested under “gifts”, 49 Key 
5, joint accounts and it sets out there the substance that 
is required to constitute a joint account and it says 
104 there if any one of these elements is missing there 
can be no joint account. 

I appreciate the position that I find myself in and I ap¬ 
preciate— 

The Court: And, of course, you appreciate the position 
the Court finds itself in. 

Mr. Derricotte: I certainly do, Your Honor, and that is 
why I felt so much better after Judge Holtzoff had gone 
into the law and Judge Kirkland has gone into the law 
and Your Honor confirmed that by allowing me put on my 
evidence. 

The Court: I had to do that. 

There was an objection to the question and I had to sus¬ 
tain it because I didn’t think it was permissible. 

Mr. Derricotte: Now, take the chronological history of 
those cases. The Moncrief case was decided in 1943 and 
the Cashman case in 1948. The Harrington case was de¬ 
cided in 1950. 

The Court: The Cashman case in the Eighth Circuit 
and, in addition to that, it has elements different than here. 

Mr. Derricotte: There is another proposition. I hate to 
get into the argument at this time but the record will show 
that we had in those motions for a declaratory judgment. 
The record will show that. 

The Court: Frankly, I thing the Court—of course, with- 
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out any idea of showing any feeling about it and I think 
this is a professional opinion—but I think that Judge 

105 Kirkland was wrong in not granting the motion for 
a declaratory judgment. 

Mr. Derricotte: That is all right. 

The Court. But that is his opinion. Therefore, it comes 
on for trial. 

Mr. Derricotte: I would like to point out one other fact 
here and that fact is this: That in the Moncrief case, on 
which he is relying, on page 223 in 77 Appeals D. C., in 
surveying these cases the Court has this to say: 

“Of the three remaining cases where the deposit 
card was signed by the donor only, the deposit card 
did contain language of joint account, but one case is 
obviously distinguishable, as the bequest therein was 
testamentary and ineffective to pass any interest to 
the donee.” 

Here, we have the unusual situation— 

Mr. Hoage: I suggest counsel read that correctly. You 
left the words “did not” out and you changed it from donor 
to donee. 

The Court: I was following it. I don’t think he did it 
intentionally. 

Mr. Hoage: It is being taken down in the record. 

Mr. Derricotte: I point out that the point there was that, 
in view of the fact, as the Court said, in that case 

106 which they say was distinguishable, that the gift 
had a testamentary element in it and was, therefore, 

ineffective. 

I say this: That we have the most unusual situation here 
of having one of the co-tenants and I put the “co-tenant” 
on to show what the intentions of the parties were at the 
time but our Code here, and I have the citation and in the 
Harrington case they said it was not conclusive. If one of 
the co-tenants stated the money was to go when she died 
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to her sisters—it looks to me like that was testamentary 
and I want to follow that up. 

The Court: I think the last question w-as designed to 
bring out facts with respect to a very distinguished career 
in the school system and civil activities. 

Mr. Derricotte: It has been suggested he was a terrible 
person and he would not give her this and would not give 
her that. 

The Court: A man can have a distinguished career and 
still be a terrible husband. 

Mr. Derricotte: I would like to ask him something about 
his home life. 

The Court: You may ask him, but if there is an objection, 
I will have to rule on it. I have great respect for Judge 
Kirkland’s opinion and I rather think he felt that a sum¬ 
mary judgment should be very cautiously granted and that 
is probably correct. On the other hand, I have the feel¬ 
ing vrhen there is only a question of law the Court 

107 should decide it and not put the parties to the expense 
of trial. That may be a difference in philosophy. 

Mr. Derricotte: I filed my motion after we took the de¬ 
position and the record will show, in Mr. Justice Bastian’s 
court, that was my first motion. 

The Court: I know. 

Mr. Derricotte: Do I understand that Your Honor will 
permit me to go on with this witness? 

The Court: You go ahead and ask questions as you like 
and I will rule on them as to their admissibility. 

• •••••••• 

108 By Mr. Derricotte: 

Q. During your marital life, did you and your wife 
have any agreements with reference to the household 
budget? A. When my wife told me that she had been ap¬ 
pointed as assistant in library science at Howard Univer¬ 
sity, I asked her how she was going to handle the household 
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and she said she was going to handle it as she had pre¬ 
viously; that her work covered staggered hours. She would 
work sometimes in the day and sometimes at night and she 
felt that, between those periods, she could handle the house 
work. 

In 1923 she found that that was too much for her. Her 
work at the university was increasing and she could 
109 not carry on the two. 

Q. And as a result of that, what was done ? A. I 
asked her what was going to become of the household? She 
said that she would have to find somebody to perform her 
household duties and I said, “Well, who is going to bear 
the extra expense of maintaining that person?” 

Mr. Hoage: I object, if Your Honor please. I cannot see 
that this has any relevancy to the issues before the Court. 

The Court: Sustained. 

By Mr. Derricotte: 

Q. As a result of going to work at Howard University, 
what did you do? A. We reached an understanding— 

Mr. Hoage: I object, if Your Honor please. I cannot see 
the fact that she went to work and what he did—I don’t 
know what the answer is but maybe I had better wait for 
the answer. 

The Court: What he did with reference to what? 

Mr. Derricotte: With reference to running the house. 

Mr. Hoage: I object. 

The Court: Sustained. 


• •••••••• 

Mr. Derricotte: Your Honor, I alleged in my bill certain 
things that I thought were material, one of which was that 
the wife was sick and that she went to the hospital on nu¬ 
merous occasions; that the husband and the wife agreed to 
set up an emergency fund and that an emergency fund was 
so set up and that out of this emergency fund, they paid 
certain things. 
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Now, I want to connect these things with that. If I can 
show that the wife was permitted to accumulate money and 
then when an emergency occurred out of that money paid 
for certain things, I certainly think I would be sustained 
in establishing my issue. 

Ill Mr. Hoage: I object, if Your Honor please, for this 
reason: In Mr. Derricotte’s statement, he admitted 
all the money was the wife’s money. I, therefore, cannot 
see any relevancy to testimony at this time relative to what 
he may have done with his money. It is conceded she 
worked all those years and what she did with her money 
was her business and this is, in substance, violating the man¬ 
date of the Court in the Moncrief case where it says no 
parol evidence can be used to vary the terms of a written 
instrument and I feel it is mandatory upon me to object 
to this kind of testimony. 

The Court: Sustained. 

• •••••••• 

119 By Mr. Derricotte: 

Q. Mr. Murray, I ask you when did you first learn 
about these joint accounts ? A. Some time around the mid¬ 
dle of August, 1950. 

Q. Let me ask you this: What was the condition of your 
wife at the time you learned about them! A. She was in 
a coma. 

Q. While she was in this coma, did you write a letter to 
the building loan associations? A. I wrote a letter to The 
Perpetual Building Association and to the Equitable Build¬ 
ing Association and told them if those accounts were dis¬ 
tributed other than in the orderly— 

Mr. Hoage: I object. 

The Court: Sustained. 

By Mr. Derricotte: 

Q. While she was in a coma, did you have any confer¬ 
ences with any of the officials of the building loan associa- 
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tions about these accounts? A. I went down to the build¬ 
ing association— 

Mr. Hoage: I object, if Your Honor please. 

The Court: Sustained. 

Mr. Hoage: I see no relevancy— 

The Court: Sustained. 

Mr. Derricotte: I would like to submit this as a proposi¬ 
tion of law: That here is a man who is married and living 
with his wife and she is in a coma and that he was 

120 the legal party who could act for and on behalf of 
his wife in matters pertaining thereto and he had 

just discovered there was money in the bank in the name of 
two parties and that he was not able to communicate with 
his wife and that, as the result of that he, as the husband, 
was the one in a position, by virtue of his marriage, to do 
certain things. His wife could not do them and it looks to 
me, as a matter of law, since he is charged with the duty of 
doing other things, he certainly was in his right to do things 
in this connection and in that capacity as the husband of a 
wife who was not physically able to act for herself at that 
time and he acted for and in her behalf. That is the basis 
on which I offer that. 

The Court: Objection sustained. 

By Mr. Derricotte: 

Q. Mr. Murray, in looking through your wife’s effects, did 
you find copies of income tax returns ? A. Yes, sir. 

Q. Did you find copies of the returns for the years 1948- 
49? A. Yes, sir. 

Q. I will ask you if those are the copies that you found 
among her papers? A. Yes, sir; they are in my wife’s hand¬ 
writing, both of them. 

121 Q. Both of them in your wife’s handwriting? A. 
One is what she called her “library hand” where 

printing is required and the other is in script. 

Mr. Hoage: I am going to object. 
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Mr. Derricotte: I would like to offer these. 

The Court: Have them marked. 

(Copies of Emma G. Murray’s income tax returns for 
1948-49 were marked Plaintiff’s Exhibits 13 and 14 for 
identification.) 

The Court: For what purpose do you offer them? 

Mr. Derricotte: For the purpose of showing Mrs. Murray 
included in her income tax returns for the years 1948 and 
1949 the dividends on these accounts. 

Mr. Hoage: I object to the introduction. There is no 
identification of the items in the income tax return as being 
from this source, Your Honor. 

The Court: What did you say these established? 

Mr. Derricotte: I wanted to show, if Your Honor please, 
the item of $133 on there as dividends and that is a dividend 
from the Equitable Building Association, the dividend on 
these accounts. I want to show she regarded that money 
as her own money. 

The Court: All it shows is that, in answer to question 4 
reading as follows: ‘ ‘ Enter here total amount of your in¬ 
terest, including interest from Government obligations un¬ 
less wholly exempt from taxation—$133.50.” 

122 Mr. Derricotte: On the front page, there is an 
item of $133 marked under “dividends”. 

The Court: That is what I was reading from. 

Mr. Derricotte: Item 4, question of interest? 

The Court: Yes. 

Mr. Derricotte: The entry is here, total amount of your 
interest—$133.50. 

The Court: I sustain the objection. 

Mr. Derricotte: I wanted to connect that—you sustain 
the objection? 

The Court: Yes. 
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By Mr. Derricotte: 

Q. Mr. Murray, I will ask you if you found among Mrs. 
Murray’s papers these papers (indicating)? A. Yes, sir. 

Q. What is that? A. The top one is a memorandum set 
up by the Equitable Building Association for the interest 
on deposit. 

Mr. Hoage: I object to that for the same reason, irrele¬ 
vant, immaterial. 

The Court: Do you offer it? 

Mr. Derricotte: I offer it in evidence. 

The Court: Have it marked. 

• ••»••••• 


The Court: You object? 

Mr. Hoage: Yes, I object. 

The Court: Objection to Plaintiff’s Exhibit 15 for iden¬ 
tification is sustained. 

The Witness: There was another paper attached to that. 

By Mr. Derricotte: 

Q. Yes. I will ask you if you found this among her 
papers. A. That is right. 

Q. What is that ? A. That is the plan and permit to con¬ 
struct a bathroom at 928— 

Mr. Hoage: I object, if Your Honor please, on the ground 
of relevancy and materialty. 

The Court: You offer it? 

Mr. Derricotte: Yes. 

The Court: Have it marked. 

(Plan and permit to construct bathroom at 928 S Street 
was marked Plaintiff’s Exhibit 16 for identification.) 

Mr. Derricotte: If Your Honor please, I would like to 
show by offering that in evidence, that that is part of the 
plan to construct these major improvements, in particular 
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build this bathroom for Mrs. Murray’s benefit at 928 S 
Street. 

• •••••••• 

125 By Mr. Derricotte: 

Q. Mr. Murray, I will ask you if you had occasion to 
write a letter to the Teachers Insurance and Annuity As- 
ciation of America ? A. That is right. 

Q. I will show you this and ask you if you got that in 
response to a letter that you wrote. A. That is right. 

Q. Were those photostats attached to it? A. That is right. 
Mr. Derricotte: I offer that in evidence. 

(Letter from Teachers Insurance and Annuity Associa¬ 
tion of America was marked Plaintiff’s Exhibit No. 19 for 
identification.) 

Mr. Hoage: I object, if Your Honor please, on the 
grounds of relevancy and materiality. 

The Court: I notice by this application, which is attached 
to the letter, that she gives her residence as 928 S Street, 
Northwest, Washington, D. C., and she states that she 
wishes checks to be mailed to 149 T Street, Northwest, 
Washington, D. C. Is 149 T Street the address of Mrs. 
Gadsden ? 

126 Mr. Hoage: That is right. 

The Court: Objection sustained. 

By Mr. Derricotte: 

Q. I will ask you if you had occasion to write to the Equi¬ 
table Life Assurance Society of the United States in New 
York? A. Yes, sir. 

Q. Did you receive this letter in reply to your letter? 
A. Yes, sir. 

Mr. Derricotte: I would like to have this marked. 

(Letter to the Equitable Life Assurance Society of the 
United States in New York was marked Plaintiff’s Exhibit 
No. 20 for identification.) 
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By Mr. Derricotte: 

Q. The photostat copy was attached to it when you re¬ 
ceived it? A. Yes, sir. 

Mr. Hoage: I object to both the letter and the photostat, 
Your Honor. 

Mr. Derricotte: Before you rule on that— 

The Court: Let me read it first. 

(Documents were handed the Court.) 

Mr. Derricotte: If Your Honor please, it has been testi¬ 
fied here that $3,000 was deposited in the Equitable Build¬ 
ing Association on a certain date. It has been further 
testified here that that $3,000 came out of this $5,000 
127 and I want to follow that through, still showing that 
this was Mrs. Murray’s money and that she regarded 
it and treated it as her money. 

The Court: Do you object ? 

Mr. Hoage: Yes, if Your Honor please. I think the rec¬ 
ord speaks for itself. 

The Court: Sustained. 

• •••••••• 


128 By Mr. Derricotte: 

Q. In other words, did you provide a home for 
your wife? A. Yes. 

Q. Did you pay— 

Mr. Hoage: Just a minute. I am objecting. I see no 
relevancy to any obligation. 

The Court: Sustained. 

Q. I will ask you if you paid the full bill there. A. That 
is right. 

Mr. Hoage: I object. 

The Court: Sustained. 

By Mr. Derricotte: 

Q. Did you pay the telephone and gas bills? 
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Mr. Hoage: Same objection. 

The Court Sustained. 

By Mr. Derricotte: 

Q. Did you ever buy your wife any clothes? 

Mr. Hoage: I object. 

The Court: Sustained. 

By Mr. Derricotte: 

Q. Did you have any occasion to discuss these accounts, 
the joint account with your wife? A. I didn’t know they 
existed until she was in a coma. 

• •••»•••• 

130 Mr. Derricotte: Can we stipulate and agree that 
at the time of Mrs. Murray’s death, there was on de¬ 
posit at the Equitable Building Association in one account, 
which has been identified here, the sum of $5S5.73? 

Mr. Hoage: That is right. 

Mr. Derricotte: Can we stipulate and agree that in the 
second account at the Equitable Building Association at the 
time of Mrs. Murray’s death there w^as a balance of $3,450? 
Mr. Hoage: That is right. 

Mr. Derricotte: Can we stipulate and agree that at the 
time of Mrs. Murray’s death, September 24,1950, there was 
a balance in the account at Perpetual in the sum of $2,381.16? 
Mr. Hoage: That is right. 

• ••#«•••• 

Mr. Derricotte: With that, Your Honor, I rest. 

131 Mr. Hoage: I move that on the ground that the 
law, as has already been argued to Your Honor, is 

conclusive to the effect that the Moncrief case is on all fours 
with the case before the court; that there has been no allega¬ 
tion of fraud, undue influences, over-reaching or any other 
influence of any improper nature alleged or proven; that we 
have the admission by counsel in his opening statement that 
all the money in these accounts was that of Emma G. Mur- 
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ray and none of it had been contributed by the plaintiff in 
his proper person. 

Secondly, the plaintiff admits that he did not know of the 
existence of these accounts until sometime in July of 1950 
when his wife was in a coma which would, of necessity, deny 
the existence of any possible preconceived arrangement for 
an emergency fund which he has suggested may have been 
in existence between him and his wife. He didn’t even know 
these accounts existed and the record shows that she had 
had accounts going back to December 1, 1925, and joint 
accounts as far back as August 28, 1928. 

132 It seems ridiculous for a man to come into court 
and say that he and his wife had set up a fund of 

which he had no knowledge until a month or two before 
her death. 

It further seems illogical because he admits that the 
house in which he and his wife lived for some 30 or 40 years 
had always been in his name. He had never seen fit to buy 
a piece of property and put it in their joint names although 
he admits that she had been employed since 1922. 

• ••*••••• 

Mr. Hoage: She is looking out for herself and if she 
desires to do with the money what she did, the money she 
has when she passed on, she had the right to do so and she 
did it on four different occasions. 

In 1928, when she opened the account with Minnie Single- 
ton, she signed an agreement whereby she agreed that the 
account would be theirs as joint owners subject to the order 
of either, balance at death of either to the survivor and on 
three different occasions thereafter, on April 11, 1941, she 
created a joint account in Perpetual naming the defendant, 
Vellmar G. Gadsden, joint owner with her; on January 12, 
1945, after the death of Minnie Singleton, who had 

133 been previously joint owner of the Equitable ac¬ 
count, she created a joint account naming Vellmar G. 

Gadsden as joint owner of the first account in Equitable. 
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Then on December 23, 1946, she creates another account 
with Equitable in which the same identical language is used 
to the effect that the account was to be theirs as joint owners, 
and so on, and this is signed in duplicate. 

We have had testimony here by the representative of the 
Perpetual who identified the signature of Mr. Martindill as 
one of the officers of Perpetual to that act. 

I submit, if Your Honor please, that based upon the law 
which has been presented to Your Honor that the part of 
the case of Matthew v. Moncrief which Your Honor has 
already referred to at page 224, having to do with this, and 
quoting: 

“Under either view, however, the courts have agreed 
that the intention of the donor is material, but they 
have held that when such intention is expressed in a 
written instrument which says, in plain terms, that the 
deposit is the joint property of both, and that it is to 
go upon the death of either to the survivor, such an 
expression of intention is conclusive, and preclusive 
of all parol contradiction, except upon the grounds of 
fraud or mistake. We believe this to be a proper appli¬ 
cation of the parol evidence rule.” 

Here you have the situation in which, under the law of 
the District of Columbia, which I am sure Your Honor is 
familiar with, where there is no will and there are no chil¬ 
dren the husband takes half of the personal estate and the 
sisters and brothers, in the absence of father or mother, take 
the other half. She could have, if she had desired, created 
an account jointly with her husband and the sisters could 
have said and done nothing about it. On the other hand, 
she could have created an account with one or all of the 
sisters and given them the right of survivorship to the detri¬ 
ment of the husband. 

In answer to any argument that might be raised about 
the fact that she has indicated that she was to perhaps share 
the proceeds of this account with her sisters, that has noth- 
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mg to do with the issue before the Court for this reason: 
If she makes an admission to that effect, it is a derogation 
of her own right but does not give any further right to the 
plaintiff in his administrative capacity. 

We have no allegation of fraud or undue influence. We 
have no proof of fraud or undue influence. We have had a 
suggestion that there was an agreement to create an account 
for an emergency fund but the plaintiff’s own admission 
was that he did not even know these accounts existed until 
July 1950 when the decedent, Emma G. Murray, was in a 
coma. 

I submit there is no ground upon which the Court, under 
any stretch of the imagination, could rule that the plaintiff 
is entitled to these funds and I ask the Court to enter 
135 a finding for the respective defendants at this time. 

Mr. Derricotte: May it please the Court, as seen 
from the point of view of the plaintiff, this involves both 
questions of law and questions of fact. 

From the beginning of the case, we contended that what¬ 
ever money was put into the Building Association was put 
in there for the convenience of Mrs. Emma G. Murray. We 
contend that whenever a joint account is opened without a 
consideration, it is presumed to be an account of convenience. 

That legal proposition is treated in the recent case that 
I cited to Your Honor, the Harrington case, which was de¬ 
cided November 16,1950, and is cited in the Advance Sheet 
on page 5 where it says: 

“When a depositor creates a joint account for him¬ 
self and another without consideration, it is presumed 
to have been done for the convenience of the depositor”, 
citing cases. 

That is our first legal proposition. 

The second legal proposition is this: That if the defend¬ 
ant relies on the contract which she and Mrs. Murray, as 
depositors, entered into with the various building and loan 
associations under a printed form provided by the building 
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and loan associations, that form itself is not sufficient, in 
law, to create a joint account. 

136 In discussing those form I might say this: That 
by an Act of Congress which is in our District Code, 

passed, I believe, in 1928, Congress passed a law for the 
protection of banks and building and loan associations if 
they were to pay to the survivor the balance of any accounts. 
In the Harrington case, the Court of Appeals said in very 
clear and specific language that the agreement provided by 
the bank is the bank’s agreement and it expresses the agree¬ 
ment between the depositors and the bank; in other words, 
the agreement between Mrs. Emma G. Murray and Mrs. 
Vellmar Gadsden between these various building and loan 
associations but it was not conclusive as to the agreement 
between the parties. 

The Harrington case says that: 

“In this court the appellee follows the same erron¬ 
eous survivorship theory by contending in her brief 
that Matthew v. Moncrief, 77 TJ. S. App. D. C. 221, 

“ ‘ . is determinative of the question as to the 

conclusiveness of the intention of appellant’s 
decedent under the written agreement here involved 
and forbids the offering of oral proof to contradict 
this fact. And that, being so, the allegations made 
in the amended complaint on this phase of the 
action are immaterial, and will not support a claim 
for relief.’ 

137 “The Matthew case, and Quigley v. Quigley, 
Quigley v. Whyte, and Garrett v. Keister, also re¬ 
lied upon by the appellee, had to do only with the right 
of a donee-survivor to take the deposit under a declara¬ 
tion such as the writing involved here. None of these 
cases dealt with the question now before us: whether, 
by such a writing, the original depositor transfers the 
account, or an interest in it, in praesenti to the person 
whom he designates as joint owner. That question has 
not heretofore been presented to this court, and has 
arisen but seldom in other jurisdictions.” 
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I would like to call Your Honor’s attention to a footnote 
here and it is identified as Footnote 7. 

“The language in the Matthew opinion which might 
be construed as doing so, is open to dictum.” 

What do we have there? We have a defendant relying 
on the agreement, the written agreement and I say to Your 
Honor and I submit to Your Honor that the agreement that 
was before the Court of Appeals in the Harrington case is 
identical with the agreement in this case coming from The 
Perpetual Building Association. We have a situation there 
that raises this question, whether or not at the time that Mrs. 
Murray signed that bank form she intended then and there 
to give her sister, Vellmar G. Gadsden, ownership of the 
entire fund, make it a joint account or whether she intended 
to create a situation whereby Mrs. Vellmar G. Gads- 
138 den would take title to that money under this agree¬ 
ment by survivorship at a later date in the future. 
That is the proposition as I see it. That is the proposition 
that they have followed out. 

They rely on the survivorship law. In other words, as I 
gather it, they rely on the survivorship laws to vest in them 
title at the death of Mrs. Emma G. Murray. 

Now, to have a joint account, the Court of Appeals has 
said in construing this very agreement that there must be 
four elements present, and I will read: 

“The relation created by the writing was a tenancy in 
common.” 

That is the relationship created by the writing in the 
agreement in the Harrington case which was a blank printed 
by the building and loan associations and, in particular, the 
Perpetual Building Association and submitted to the Court 
and that agreement is identical with this agreement. 

Now, the Court says further: 

“That it created a tenancy in common. A joint ten- 
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ancy cannot exist unless there be present unity of in¬ 
terest, time, title and possession.” 

That is to say, the interest must be identical, commenced 
at the same time and the estate must be held by the same 
as undivided possession. At least two of these unities 
are absent here. The Court of Appeals said in construing 
this form, which is identical here, that two of the um- 

139 ties are missing. 

Mr. Hoage: If Your Honor please, I hate to inter¬ 
rupt but he is reading from a footnote and I don’t know 
that that is considered actually a part of the opinion. 

Mr. Derricotte: It is part of the opinion. All of the 
notes in Corpus Juris are footnotes. I submit it is part 
of the opinion. 

The Court: You may proceed. 

Mr. Dericotte: Let us take it at that stage at the signing 
of the thing. Mrs. Gadsden has not contended that at that 
particular time Mrs. Murray gave her an interest in this 
money. She has not contended that at that time she exer¬ 
cised dominion and control over it. She didn’t have the 
passbooks. She didn’t have the passbooks until later and 
the situation is such in a gift to have possession and to 
have possession of a situation of this type where the bank 
books are necessary to make a withdrawal, to have those 
books somewhere else is not to have control or dominion 
over the account. 

If it had been a checking account, it would have been dif¬ 
ferent. Let us assume, for the sake of discussion, she had 
three of the elements at this stage without the bank book. 
She didn’t have dominion and control over it. The law is 
well settled and academic that if I make a gift to 

140 anybody and we assume that at that time she signed 
that agreement she made a gift to Mrs. Gadsden, she 

might divest herself of all of those things, time, interest, 
title, possession. Suppose I was to deposit $1,000 in a 
saving account with my client and sign this agreement and 
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say to him at that time, “I am going to retain possession 
of that savings account bank book.” Yon understand that 
I understand we can make no withdrawal without it. It 
could not be seriously contended that he has possession 
and control of that account. 

Now, we could go a step further. This is just at the stage 
of the inception of the account. We come a stage further 
and we say to Mrs. Gadsden, “How long have you had 
those books?” She says she has had them four or five 
years. I asked her did she keep them for Mrs. Murray and 
she hedged on that but the record, I am sure, shows that she 
kept them for Mrs. Murray and at no time during the life¬ 
time of this party did she regard this money as hers. She 
didn’t regard keeping those bank books as keeping them 
for herself. In other words, she didn’t at any time regard 
herself as holding the bank books as giving her do mini on 
and control over this money. She acted as an agent for 
her sister and I think one of the most eloquent pieces of 
testimony on that question is the slip that she signed on 
October 3, after her sister died, when she drew money out of 
the bank. 

Let us go just a stage further here with reference to 
141 this creation of a joint account. If there was no 
consideration given for it and if it was a gift then 
the burden of proving a gift at that stage is on the donee 
and, in the Harrington case, the Court of Appeals said that 
the burden is on the donee and then, in the Harrington case, 
following that same proposition further, they said, in con¬ 
cluding after this District Court had dismissed the bill of 
complaint that the bill should be reinstated; the defendant 
should be given an opportunity to plead to an issue and 
plead a gift and establish a gift and if she failed in estab¬ 
lishing a gift then the money should go to the executor. 

I think we have one of the elements here and that element 
is this: One of the co-tenants testified that it was agreed 
at the time that the account was opened originally and it 
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was agreed later and they continually discussed that the 
money was to go to the sisters at her death. “In other 
words, I am going to use this money as long as I live and 
when I die, you take it and give it to the sisters. You take 
it and give it to the sisters. ’ ’ If that be true, she would take 
it as a trustee. 

Now, if she took it as a trustee that is inconsistent with 
the joint agreement because if you took it as a trustee, she 
took it in a different capacity. She took it in a representa¬ 
tive capacity as a trustee whereas Mrs. Emma Murray was 
holding it in an individual capacity and I think that is 
142 inconsistent with the idea of a joint account. 

Let’s exhaust that theory. I am going to put money 
in the bank in our two names. I am going to use the name 
of Derricotte and George Murray but I understand George 
Murray is holding as a trustee to be distributed when I die 
to my sisters. There is a variance between the ownership 
of this fund, one being a trustee and, on the other side, an 
individual and that is inconsistent with the joint account 
and I think the courts have so held. 

Furthermore, our courts have said that that type of thing 
is testamentary and in the very case that he quotes here in 
this case of Gradv v. Sheehan where they distinguished 
this proposition from the other proposition involved it was 
said in Matthew v. Moncrief, 77 Appeals D. C., that as the 
bequest therein was testamentary and ineffective to pass 
any interest to the donee; in other words, if Mrs. Murray 
had in mind at the time she opened up this account and 
signed these agreements and it was her intention it should 
take effect at the close of her life then it would be testamen¬ 
tary and, therefore, inconsistent with the concepts of a joint 
account. That is so much as to the joint account at the 
inception of it. 

The next proposition that I would like to raise is this: 
That there could be no question of survivorship in this case 
and that was true because, during the life of the party, the 
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tenants themselves did not regard it as joint prop- 

143 erty and not regarding it as joint property when Mrs. 
Vellmar Gadsden was acting as Mrs. Murray’s agent 

and drawing the money out and referring to it as Mrs. Mur¬ 
ray’s money, if that be true there was nothing to terminate 
during the lifetime of Mrs. Murray. Mrs. Vellmar Gadsden 
was simply the agent, simply carrying out deposits and with¬ 
drawals for and on behalf of Mrs. Murray as agent and, 
therefore, there was nothing to terminate during the life¬ 
time of Mrs. Murray. Therefore, if there was nothing to 
terminate, there was nothing to survive. In other words, 
if the money was really in the name of Mrs. Murray and 
Mrs. Gadsden as an agent, the money all the time belonged 
to Emma G. Murray and it would pass to the estate. 

In the Grady v. Sheehan case and that is found in 100 At¬ 
lantic at page 950 which is the case cited in the Moncrief 
case, the proposition is stated here under gifts (4) gifts 
inter vivos joint accounts: 

“When one deposits his own money in a savings ac¬ 
count in the joint names of himself and another under 
agreement that either may draw the funds and that the 
survivor may draw the funds after the owner’s death, 
in the absence of any other evidence cannot establish 
title to this fund as a gift inter vivos.” 

That is the proposition that we have there. Let 

144 us go for authority on this idea about a gift, claim 
of gift and the burden of proof and we cite 64 Ap¬ 
peals D. C. 17 and that case is also treated in the Harring¬ 
ton case. Here is another proposition, reading from the 
same authority, Grady v. Sheehan, found in 100 Atlantic at 
page 950 and which case is also cited in the Moncrief case— 

The Court: How much time do you think you will need? 

Mr. Dericotte: I think about ten minutes. 

The Court: Very well, I will give you ten minutes more. 

Mr. Derricotte: In this Grady case and treated at page 
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950 and this case is also cited in the Moncrief case is treated 
under “will”: 

“Money on deposit, gift or testamentory deposition, 
decedent deposited money in a savings fund in the joint 
names of himself and his sister and there were filed 
papers entitling either to draw on it giving the sur¬ 
vivor power to withdraw the deposit and declaring 
his intention that on his death his sister might withdraw 
the balance and retain it absolutely to her own use, 
applying the necessary amounts to the decedent’s law¬ 
ful debt and the expenses of his last illness ’ ’— 

and the Court held that such paper was testamentary in 
character and that the fund passed to the administratrix for 
distribution through the Orphan’s Court. 

Shifting down, as I say, to this last clause upon which 
they rely and that is the clause dealing with sur- 
145 vivorship, if we take this agreement with the build¬ 
ing association on its face as creating any interest 
whatsoever, we have got to take it as creating an interest 
in the future. In other words, they entered into a contract 
whereby the survivor would have the remainder of the 
funds at death. That is a contract to bring about a thing 
at a later date and, of course, that is inconsistent with the 
joint account because that does not vest title in the present 
then and there and we submit to Your Honor there could 
be no joint account under the circumstances. 

There have been a number of statements here and some 
suggestions that we don’t allege fraud. We do not allege 
duress, undue influence. We take it that under the de¬ 
cision in the Harrington case that is not necessary. There 
was no allegation of fraud in that case, no allegation of 
undue influence. We take the position here that if the 
agreement was incomplete and non-effective in its incep¬ 
tion, it is void ab initio. We take the position here that we 
are not trying to change the agreement as expressed in the 
written terms because that is an agreement between the de- 
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positors and the building associations, not between the 
parties. 

We are trying to show, if Your Honor please, the agree¬ 
ment between the parties, not the agreement between the 
depositors and the building association. 

146 The Harrington case says we can do that. The 
Cashman case says we can do that and a number of 

other cases says we can do that. Regardless of what the 
agreement was between Emma G. Murray, Vellmar Gadsden 
and the building associations, we feel that we have shown 
that there was no agreement between Emma G. Murray and 
Vellmar Gadsden in any of these transactions to create a 
true joint tenant and joint tenancy and they did not do it, 
as a matter of fact, and they did not do it, as a matter of 
law and I feel we have so shown and, therefore, I oppose 
the motion for judgment. 

The Court: As I understand it, Mr. Hoage, you are mov¬ 
ing for a dismissal under Rule 41 (b) which reads as follows: 

“After the plaintiff has completed the presentation 
of his evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground that 
upon the facts and the law the plaintiff has shown no 
right to relief. In an action tried by the court without 
a jury the court as trier of the facts may then determine 
them and render judgment against the plaintiff or may 
decline to render any judgment until the close of all the 
evidence. If the court renders judgment on the merits 
against the plaintiff, the court shall make findings as 
provided in Rule 52 (a).” 

147 You are moving for a dismissal under that rule, 
part of which I just quoted? 

Mr. Hoage: That is correct. 

The Court: That motion is granted under the authority 
of Matthew v. Moncrief. 

I find for the defendant on the merits. 


76 


Defendant’s counsel will prepare findings pursuant to the 
rule and conclusions of law. 

Mr. Derricotte: If Your Honor will allow me an excep¬ 
tion. 
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Th ares the undersigned to be members of the EQUITABLY 
CCU* .KATIVE BUILDING ASSOCIATION of the 
of C >iu jia, subject to all lawful provisions of it£ ConstitutiSr 3£l( 
Bv-Laws, from the^^Z^^/'.day 

and the account in 5ene$?ji3.3..5T.to be /RjirSas joint owners 

subject to order of either, ahtkkafence adeath of either to the 
survivor. Signed in DuplicajdT >v / 

SO W 


thprs as joint owners 
leath of either to the 


4*»• • v. ....M.r... ... 

Name. 

Wi r v kss V 


This declares the undersigned to be members of the EQUITABLE OCX 
OPERATIVE BUILDING ASSOCIATION of the District of Columbia, 
subject to all lawful /revisions pfl us Constitution and By-L aws, from 

the.day the ac> 

count in Scries __ i/.. _ to be theus'tt joint owners subject 

to order of either, and balance at death of either to the survivor. Spied 
in Duplicate. 


Name 
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This declares the undersigned io 53 rrihtibers of the PERPETUAL 
BUILDING ASSOCIATION of Jhe District, of Columbia, subject to 
all the provisions of its Constitution ahd *By-Laws, from theJJL—day 

of-$<fcssL- _ and the account in Scries 

to be theirs as joint* QWTtprf, yibj$Qt \o pr$e\j)f fitter, and balance at 
' death of either to the survivor. *Sig m neV in duplicate. - 

X Name_- 

Addr_ 

Nam _ 

^Add reLA+l-gj^.^ _ 

_ 

• 00 * 



This declares the undersigned to be members of the EQUITABLE CO¬ 
OPERATIVE BUILDING ASSOCIATION of the District of Columbia, 
subject to all lawful provisions of its Constitution and By-Laws, from 

die__day of__and the ac¬ 
count in Series.___to be theirs as joint owners subject 

to order of cither, and balance at death of either to the survivor. Signed 
in Duplicate. 


Name 


Name 



/9jUovL^y 
b t / 0 




Witness. 


CP- S. 
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QUESTIONS PRESENTED ARE: 

1. Does the case of Harrington v. Emmerman, 186 Fed. 
2, 757, decided by this court, November 16, 1950, overrule 
or in any manner, modify or limit the ruling in the cases of 
Matthew v. Moncrief, 77 App. D. C. 212; Quigley v. Quigley, 
66 App. D. C. 134; Quigley v. Whyte, 66 App. D. C. 135; 
Garrett v. Keister, 61 App. D. C. 21? . 

2. Can this court, after the plaintiff has presented all his 
evidence in a trial before a judge without a jury, and after 
the court has granted a Motion to Dismiss the Bill of Com¬ 
plaint, under Rule 41B of the Federal Rules of Civil Proce¬ 
dure, after which the judge made Findings of Fact and Con¬ 
clusions of Law, which were consented to by counsel for 
appellant and appellee, give any consideration to questions 
1, 2, and 4, raised by the appellant? 
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UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


No. 11197 


George H. Murray, Administrator, Estate of 
Emma G. Murray, Deceased, 

Appellant, 

vs. 

Vellmar G. Gadsden, the Perpetual Building Association, 
and The Equitable Cooperative Building Association, 

Appellees. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEE 

Vellmar G. Gadsden 

STATEMENT OF CASE 

As set forth in the Jurisdictional Statement of the Appel¬ 
lant’s Brief (page 1), the action below was for equitable 
relief in a complaint brought by George H. Murray, admin¬ 
istrator of the estate of Emma G. Murray, to obtain the 
proceeds of three Building and Loan Accounts, which are 
described in detail in the Findings of Fact founded by Judge 
Pine, and which were stipulated to by counsel for appellant 
and appellee, No. 5(a), (b), and (c); No. 6(a), and (b); No. 
7(a), and (b), found on pages 28 and 29 of the Appendix. 
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The appellant claims that such funds were assets of the 
estate of Emma G. Murray, deceased, and, as administrator 
of said estate, he was entitled to the same. The appellee, 
Gadsden, filed a Motion for Summary Judgment, and on 
the hearing of the same, Judge Kirkland, while denying the 
motion, suggested to the plaintiff that he amend the com¬ 
plaint to specifically allege fraud, if he had any proof of the 
same, and allowed him 10 days in which to do so, and also 
advanced the cause for trial. However, the complaint was 
not amended, by the appellant. 

Appellant took the Deposition of Defendant Gadsden 
and later filed a Motion for Declaratory Judgment. Ap¬ 
pellee Gadsden filed a Motion for Declaratory Judgment 
also. The motions both came before Judge Bastian, who 
indicated that since Judge Kirkland had advanced the same 
for trial, and that he, Judge Bastian, was counsel in the 
Moncrief case that he did not officially pass on the merits 
of the motions, and that he did not hear any arguments and 
denied both motions without prejudice. 

After hearing all the witnesses, appellant sought to pre¬ 
sent in a trial, without a jury, lasting over parts of two days, 
at the conclusion of plaintiff's case, counsel for Defendant 
Gadsden moved under the Federal Rules of Civil Procedure, 
41B for judgment for the defendants, which was granted 
by the trial judge (App. 75). Findings of Fact and Conclu¬ 
sions of Law, (App. 27 to 31) were agreed on and judgment 
(App. 32) was entered on June 22,1951, dismissing the Bill 
of Complaint. The present appeal is taken from that judg¬ 
ment. 

For purpose of the record, the Perpetual Building Assn, 
and the Equitable Cooperative Assn, are merely stake hold¬ 
ers in this proceeding, and the funds which are stipulated 
to as to amount have been enjoined by a preliminary in¬ 
junction, pending the outcome of this appeal. Hence, it will 
not be necessary for said building and loan associations 
to formally appear or present briefs herein. 
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THE FACTS 

The Findings of Fact (pages 27 to 30 App.) clearly show 
that the deceased, Emma G. Murray, never had a joint ac¬ 
count with her husband, but, on the contrary, for over 22 
years, did maintain one or more accounts with various 
sisters. It appears that the deceased did not choose to take 
her husband, the appellant, into her confidence, as to finan¬ 
cial matters, and during the last 5 years of her life, left the 
three pass books, covering the accounts herein, with her sis¬ 
ter, the Appellee Gadsden. The appellant admitted that he 
never knew of the existence of these accounts until July, 
1950, at which time his wife was in a state of coma, from 
which she did not recover, and she died on September 24, 
1950. 


ARGUMENT 


In appealing, the appellant states five questions are pre¬ 
sented. In answering, the appellee believes that they fall 
into three categories. 

Nos. 1, 2, and 4, all relate to the manner, nature, form, 
and validity of the written instruments, i.e., the deposit 
agreements, signed by Emma G. Murray and Vellmar G. 
Gadsden. No. 3 raises a legal question in which appellee 
concurs and can be considered as included in appellee’s 
question No. 1. No. 5, the question of a fair and impartial 
trial, has no foundation, since the trial judge merely ex¬ 
pressed, on several occasions, that he believed, after exten¬ 
sive argument, that the case of Matthew v. Moncrief, 
77 App. D. C. 134, in which the facts are very similar to the 
instant case, was controlling, and that the facts could be 
readily distinguished from the case of Harrington v. Em- 
merman, 186 Fed. 2, 757, decided Nov. 16, 1950. 


ARGUMENT ON EXCEPTIONS AND POINTS RAISED 
BY APPELLEE’S BRIEF 

1. The question of a fair trial raised by the appellant is a 
matter in which wide latitude is allowed, in the observa- 
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tions and comments made by a trial judge sitting without 
jury. The mere fact that a trial judge indicates, during the 
course of a trial, that he might have ruled differently on the 
facts before him than some other judge, either on the motion 
before Judge Kirkland for Summary Judgment, or the mo¬ 
tions by both appellant and appellee before Judge Bastian 
for Declaratory Judgments, is not ipso facto evidence of 
prejudice. 

On the question of the conduct of a witness, it must be re¬ 
membered that the witness called by the appellant as his 
first witness was the defendant and appellee, Gadsden, who 
obviously was theoretically hostile and looking at the entire 
record of transcript of testimony, which appellant’s coun¬ 
sel did not see fit to furnish to substantiate this point, ap¬ 
pellee believes that this point is not well taken. 

As a matter of fact, the court had a great deal of difficulty 
in finding out precisely what counsel for the appellant was 
claiming in respect to fraud and mental capacity and only 
after considerable questioning was the court able to elicit 
from the appellant’s counsel the fact that he was not claim¬ 
ing fraud, nor any question of mental capacity. (App. 3S 
and 39). 

2. The question of what the respective instruments con¬ 
stituted from a legal viewpoint has been answered in the 
complete and descriptive opinion of Judge Vinson in Mat¬ 
thew v. Moncrief, (supra). In that opinion, the now present 
Chief Justice of the United States made a very thorough 
analysis of the law dealing with all comparable situations 
and his conclusions leave no doubt as to the fact that the 
parol evidence rule in the absence of fraud, prevents any 
interpretation of the written instrument, where it is clear 
and unambiguous as to what the parties meant, where it 
says “to be theirs as joint owners, subject to order of either, 
and balance at death of either to survivor”. (App. 77-78). 
The.case of American Security and Trust Co ., 72 Fed. Supp. 
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925, cited, merely defines what a joint tenancy was before 
the District Code was amended in 1901 and has no applica¬ 
tion in respect to the instant case. 

3. In view of the Findings of Fact and Conclusions of 
Law found by the trial judge (App. 27 to 31) the appellee 
sees no question raised in the absence of the allegation of 
fraud, since the written instrument which was a contract 
between the parties and between each party and the respec¬ 
tive building and loan associations, cannot be challenged 
under the parol evidence rule, Matthew v. Moncrief (supra). 
The case cited, Meyers v. Tschiffely, 64 App. D. C. 17, has no 
application to the instant case, because in that instance, the 
executor was claiming a gift for the first time after the death 
of the testator, without any written evidence of the same, 
and the holding of that case is to the effect that the donee 
automatically has a burden to establish such a gift. 

4. The question of custody of the pass books for the three 
respective accounts does not contradict the written intent 
shown in the instruments in question (App. 77 and 78), and 
furthermore, the trial judge found in his Findings of Fact 
(App. 30, Nos. 9 and 10) that Defendant G-adsden did have 
custody of the pass books for 4 or 5 years prior to the death 
of Emma G. Murray, and that Defendant Gadsden did 
make withdrawals from said account in Perpetual during 
the lifetime of Emma G. Murray. The above shows that the 
Appellee Gadsden did assert an interest in and to said ac¬ 
counts, which was an assertion by her of an interest con¬ 
trary to the other co-tenant of said account and was a right 
which the original agreement between the parties and the 
respective building and loan associations gave her, without 
question or limitation (App. 77 and 78). 

5. Title 19, Sec. 103 of the D. C. Code, 1940 Edition, has 
no bearing whatsoever on the point raised by appellant. It 
merely has to do with the requirements that there be two 
witnesses to a will and further provides, relative to the de- 
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struction of a will and has no reference whatsoever to the 
common law Statute of 'Wills, which appellant is endeavor¬ 
ing- to invoke. 

Appellant also refers to a memoranda opinion by Judge 
Kirkland; however, he did not see fit to incorporate the 
same in the Appellant’s Appendix and appellee respect¬ 
fully asks the court to disregard the reference in its entirety. 

The case cited, Gibson v. Industrial Bank, 36 Atl. 2nd 62, 
decided in the Municipal Court of Appeals in the District of 
Columbia on February 18,1944, in which Judge Hood makes 
this observation “the pass book contained rules and regu¬ 
lations regarding withdrawals including one providing that 
the pass book must be presented to the bank whenever a 
withdrawal was made, and that possession of the pass book 
should be sufficient evidence of the ownership to authorize 
the payment of money from the account.” The Gibson 
case likewise cites the case of Garrett v. Keister , 61 App. 
D. C. 21, “It is elementary that a joint tenancy may exist in 
personalty as well as in realty, and that a survivorship may 
exist in a bank account or in a special account where such 
is stipulated in the agreement of the parties.” 

The Gibson case further quotes from Quigley v. Quigley 
66 App. D. C. 134, where a building and loan association ac¬ 
count read: “Marion K. Quigley or Mary E. Quigley pay to 
the order of either at the death of either, balance to belong 
to survivor,” the court said: “There is nothing in this case 
which would justify the court in invalidating this contract, 
which clearly expresses an intention on the part of the 
mother to establish a joint account, with the power in either 
party to withdraw part or all of the money at any time, and 
that upon the death of either the balance remaining in the 
account should belong to the survivor.” 

The Gibson case further cites Matthew v. Moncrief 
(supra), as holding “that the words of the contract ex¬ 
pressed a clear and unequivocal intention in the donor to 
make the donee a joint owner, with the right of survivor- 


7 


ship, and that, in the absence of fraud or mistake, such in¬ 
tention must control and could not be altered by parol 
testimony.” 

In the Gibson case, the court no doubt had in mind, but 
did not specifically refer to, Title 26 Sec. 201 of the D. C. 
Code of Laws of the District of Columbia, 1940 Edition, 
which provides that where a deposit is made in two or more 
names that such sum deposited or interest or dividends 
may be paid to any of the jointly named persons on said 
account, whether the others be living or not, and that a re¬ 
ceipt of payment to such a person shall be a complete release 
and discharge of the bank for any payment or delivery so 
made. Under these circumstances, the appellee hardly sees 
how the point raised in the Gibson case as used herein, af¬ 
fects or sustains the appellant’s contention. The appellant 
likewise cites in this point two Federal cases, Basket v. Has¬ 
set, 107 U. S. 602, which involved the question of whether the 
following constituted a gift “Pay to Martin Basket of Hen¬ 
derson, Ivy., no one else; then not till my death. My life 
seems uncertain. I may live through this spell. Then I will 
attend to it myself.” The Supreme Court ruled in that case 
that delivery was essential to validity of a gift, and that the 
contract must have been executed. The thing given must 
have been put in the hands of the donee or placed within his 
power by delivery of the means of obtaining it. “It might 
even be conceded that a delivery out of the donor’s control 
of an instrument, without which he could not recover the 
fund from his debtor or agent, would also suffice.” 

The case of Casliman v. Mason, 72 Fed. Supp. 487, like¬ 
wise cited by appellant which involved an action brought by 
a joint tenant of an account against the bank, wherein the 
donor withdrew all of the money before her death, and the 
niece filed suit against the bank claiming on the day that 
the account was opened, “a gift intervivos was made to the 
donee”. The court held for the defendant bank and this 
was affirmed on appeal. Under the D. C. Code, 1940 Edition, 
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Title 26, Sec. 201, mentioned above, such a suit could not be 
filed in the District of Columbia, since the statute cited 
exonerates the bank from any liability under these circum¬ 
stances. 

6. The point raised by appellant seems almost frivolous 
when consideration is given with the law of Descent and 
Distribution (District Code, Title IS, Secs. 704, 709, 710, 
1940 Edition), which was in force as of the death of Emma 
G. Murray, as to personalty, the husband would take one 
half and her three sisters the other half. Under these cir¬ 
cumstances, the husband has no priority in law or in fact 
to assert a claim whether for himself or as administrator of 
the estate of his wife for authority during her lifetime to 
have acted for his wife, and to exercise any authority over 
her property during her lifetime, which by virtue of her 
written agreement (App. 77 and 78) she intended to be 
subject only to the order of herself or the appellee, Gadsden, 
or on death of either to the survivor. 

In the case of Jlarrivgfon v. Emmermcni (supra) decided 
by this court on November 16, 1950, a situation arose in 
which one joint tenant was legally found mentally incom¬ 
petent, and a committee was appointed to act on her behalf 
by the District Court for the District of Columbia, and he, 
the committee, thereupon demanded of the co-tenant the 
pass book, which was refused. Whereupon, he sued the co- 
tenant and the Perpetual Building Association. In the 
meantime, the incompetent donor died and this court, in that 
case, clearly distinguished the facts therein from the Mon- 
crief, Quigley, and Keister cases (supra). 

In view of the Harrington case, and the fact that the ap¬ 
pellant stood in no better position than the sister, he had 
acquired no rights merely by being her husband, to such ac¬ 
counts, that the trial court quite properly sustained the ob¬ 
jection to appellant’s endeavoring to testify what he did in 
respect to letters to the building associations herein in¬ 
volved. 
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If such were the law as cited by appellant under this point, 
there would be nothing but chaos and confusion and endless 
litigation with respect to such accounts. However, Congress 
saw fit under Title 26, Sec. 201, of the District of Columbia 
Code, 1940 Edition, on May 15,1928, to pass a statute exon¬ 
erating banks and building and loan associations from lia¬ 
bility where they paid out to the order of either or to a 
survivor. 

I 

7. The appellant gives this point in the statement of 
points but gives no argument in support thereof. Appellee 
therefore feels that some comment should be made that the 
Findings of Fact specifically refer (App. 28-29) to such 
building associations. A Preliminary Injunction had pre¬ 
viously been granted in this cause by Judge Holtzoff, pend¬ 
ing the outcome of this case, and the judgment signed by 
Judge Pine (App. 32) indicates the injunction is continued 
if appeal is taken, thus preserving the status quo of said in¬ 
junction, as to both Perpetual and Equitable Building As¬ 
sociations. 

It further may be observed in the judgment that the Bill 
of Complaint was dismissed without qualification, therefore 
it would apply to all defendants without the necessity of 
them being named individually under the doctrine of ejus- 
dem generis. 

8. Both appellant and appellee filed motions for Declara¬ 
tory Judgment and Judge Bastian, upon the same, indicated 
that Judge Kirkland had already advanced the cause for 
trial and that since counsel for appellant and appellee ob¬ 
viously knew he, Judge Bastian, was the successful counsel 
in the Matthew v. Moncrief case (supra) and that, in view of 
the fact that Judge Kirkland had not granted a Motion for 
Summary Judgment, his doing so would amount to a re¬ 
versal of Judge Kirkland and he suggested, off the record, 
to both counsel, that a trial would resolve the matter. There 
was no mention of the Statute of Wills nor was Judge Bas- 

I 

I 

I 

I 

I 

I 
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tian asked to take judicial notice of anything. How the ap¬ 
pellant can cite the case he did for the reason he gives 
for this error is beyond comprehension. The record indi¬ 
cates both motions were denied without prejudice. 

9. (a). Appellant is quite correct that Judge Pine relied 
on the Moncrief case (supra). 

(b) . Appellant has drawn an improper inference from 
the Harrington case (supra) as to the parol evidence rule. 

(c) . Appellee Gadsden was not required to prove her 
case when the court granted her Motion to Dismiss at the 
conclusion of the plaintiff’s case. 

(d) . Appellant cites the Higgins case, 116 U. S. 671, 
where a violation of a statute was admitted. In the present 
case no gambling is involved, nor was the transaction for¬ 
bidden by law. 

(e) . Appellant cites the Houghton case, 228 U. S. 161, 
where usury was the issue and there were two witnesses on 
each side and the court held the burden was on the party 
alleging usury to prove it. 

(f) . Appellant cites the case of Brick v. Brick, 98 U. S. 
514, which holds that parol evidence is admitted in equity 
to show that a certificate of stock issued to a party as owner 
was delivered to him as security for a loan of money. “The 
rule, * * * has reference to the language used by the parties. 
That cannot be qualified or varied from its natural import, 
but must speak for itself. * * * the objects of parties in such 
cases will be considered by a court of equity, it constitutes a 
ground for the exercise of its jurisdiction, which will always 
be asserted to prevent fraud, oppression and to promote 
justice In the instant case fraud was not alleged or proven. 
(Sec Findings of Fact, Xo. 13, App. 30.) 

10. (a). All of the points raised herein were objected to 
by appellee and sustained by the trial judge. 
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(b) . How could there have been an agreement to create 
an emergency fund in 1923 when appellant didn’t know his 
wife had created such joint accounts until 2 months before 
her death, and while she was in a coma? (See Conclusions 
of Law, No. 5, App. 31). 

(c) . A trial judge sitting without jury is still obliged to 
rule on the admissibility of evidence. 

(d) . Appellant’s counsel cites from the record (App. 37- 

38) his own argument as to an alleged “emergency fund”, 
but no testimony is found in the evidence to back this up. 

(e) . The facts and evidence which the court excluded 
after objection in the last paragraph of this point were ex¬ 
cluded on the question of materiality. 

(f) . Again in this point, counsel for appellant raises the 
question of the Statute of Wills to which he has made no 
statutory reference and counsel for appellee cannot find 
District of Columbia law which forbids the building and loan 
agreements as set forth in App. 77-78. 

11. (a). If a person desires to keep her funds in one ac¬ 
count or in a dozen accounts, either by her own idea or by 
suggestion of counsel, no improper inference can or should 
be drawn from the same. 

(b) . If she admits she reimbursed herself from one ac¬ 
count to another, both to which she had legal title, there 
can be no improper inference drawn from such conduct. 

(c) . The logic of the last paragraph on this point is hardly 
tenable when appellant’s counsel admitted neither fraud, 
nor mental capacity were issues in this case (App. 38 and 

39) . 

(d) . Where two sisters have been as close as the two 
joint tenants of the accounts in question in their personal 
lives and in their financial arrangements, and where the de- 
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ceased, Mrs. Murray, had no children of her own, she would 
naturally look to her sister, the Appellee Gadsden, for 
love and affection, and by the same token what Mrs. Gads¬ 
den did with her own money or money in which she had a 
joint interest by virtue of the agreements (App. 77 and 78) 
was likewise her own personal affair. 

It is therefore assumed that the appellant is engaging in 
wishful thinking in the last paragraph of this point, rather 
than in following legal precedent or logic. 

12. (a). On this point, the appellant is arguing from both 
sides of his predicament. He states that one one hand the 
court required him to prove his case, and yet, stopped him 
on the other hand. This point is not well taken because 
counsel’s argument in closing covers ten pages of transcript 
(R. 135-146) most of which he has seen fit to have included 
in the Appendix for the edification of this court. 

(b) . This trial lasted over a period of two days and the 
appellant’s counsel concluded his testimony and (on page 
131, R) he said, “With that your Honor, I rest.” Over half 
of the trial time was taken up in examining the Defendant 
Gadsden, as his first witness, who obviously was hostile by 
virtue of the fact that she was a defendant herein, endeavor¬ 
ing to prove his case by her. 

(c) . When the plaintiff did take the stand, counsel for the 
appellant endeavored to elicit a lot of the evidence, some of 
which appellee’s counsel did not object to, since there was 
no jury present and much of which was objected to. 

(d) . The record is replete with instances where the ap¬ 
pellant cited testimony to be included in the record and de¬ 
liberately omitted from the record the fact that an objec¬ 
tion had been made by opposing counsel, which the court 
had sustained, and this tactic required the appellee’s coun¬ 
sel to include in the record considerable lines which he would 
have had no occasion otherwise to have included. (See rec- 
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ord at the following pages, 89, 90, 91, 93, 101, 107, 109, 111, 
119,120,121,122,123,125,126,127 and 128). 

(e). A trial judge, either with or without a jury being 
present, is still obliged to comply with the elementary rules 
of evidence as to materiality, relevancy, and other pertinent 
objections, and for appellant to say he was “robbed” of a 
fair and impartial trial is utterly without foundation. Coun¬ 
sel for appellee, having already been denied a Motion for 
Summary Judgment and a Motion for Declaratory Judg¬ 
ment, naturally acquiesced in considerable latitude in the 
evidence that appellant was presenting and did not object 
to many things that were said or sought to be introduced, 
since the trial judge was an experienced judge and lawyer 
and could weigh those matters in his own mind. However, 
many of the statements made or evidence attempted to be 
introduced were objectionable and from the manner in which 
appellant sought to impeach the testimony of Appellee Gads- 
dan, who was hostile by virtue of her alignment in this case, 
anyone with an elementary knowledge of evidence or even 
a law student would have known that a foundation must be 
laid for impeachment, and questions and evidence sought 
to be introduced must be material, relevant, and within 
the reasonable issues before the court; and, as stated in the 
previous sub-paragraph, all the objections made by appellee 
were, except one or two, sustained or qualified. The appel¬ 
lant has been teaching in the high schools of the District for 
nearly 40 years, and seems to believe he is an able, amateur 
lawyer and from the nature of the evidence sought to be in¬ 
troduced, and the points and authorities and arguments of 
the appellant, it would appear that he is more than a mere 
witness or party to this proceeding, but has had considerable 
part in the research on the law and the preparation of the 
record and brief on this appeal, because no lawyer of ex¬ 
perience would have put in his brief the points made, with¬ 
out justification or the cases cited wdiich have no bearing 
on the issue for which they are cited as appears herein. 
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Counsel for the appellee feels that it is his duty as a mem¬ 
ber of the bar of this court to respectfully submit that the 
suggestion or innuendo that appellant was “robbed” of a 
fair and impartial trial is a highly improper statement to 
be made by the appellant, in view of the record which speaks 
for itself on the objections made and sustained as set forth 
in the brief herein. 

(f) . The case cited by appellant, Coffin v. Brown, 94 Md. 
190 (1901), involved a suit for libel arising out of heated 
election charges before a jury in Prince Georges County 
in Maryland. The Maryland Court of Appeals granted a 
new trial because the judge made a long comment favorable 
to the plaintiff before ruling the republication of the libelous 
statement admissible. “The language used by the court, 
in the presence of the jury, was certainly calculated to af¬ 
fect the jury and thereby injure the defendant” * * * “The 
circular being admitted with that statement, the jury might 
well very naturally think that the question was settled by 
the court, while, as we have seen, it was a question for the 
jury. 

(g) . The case cited, Western Maryland Dairy Corp. v. 
Brown . 169 Md. 257, (1935) was a jury trial involving per¬ 
sonal injuries arising out of a traffic accident and the Mary¬ 
land Court of Appeals ruled that the comment by the judge 
was wholly unnecessary and was a reiteration of previous 
testimony. The objection was not so much as to the questions 
propounded by the court, as the court’s manner in asking 
them. It is interesting to note that this decision also held 
that to set aside a release the burden is on the plaintiff to 
show by ley ally sufficient evidence that the release lacked 
yenuineness , or was procured by fraud, duress, or imposi¬ 
tion amountiny to fraud. The court held in this case that a 
were scintilla of evidence will not be sufficient. 

(h) . In the Maryland case just cited, there is quoted by 
the Maryland Court of Appeals a case very appropriate 
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to this issue found in 82 Pa. 198 (Pennsylvania Railroad v. 
Shea), “It has been more than once held that it is error to 
submit a question of fraud to a jury under slight parol evi¬ 
dence to overturn a written instrument. The evidence of 
fraud must be clear and precise and indubitable; otherwise, 
it should have been withdrawn from the jury.” 

CONCLUSION 

In conclusion and in view of the foregoing authorities and 
arguments, it is respectfully submitted that the trial court 
was right in dismissing the Bill of Complaint at the conclu¬ 
sion of the plaintiff’s evidence upon motion by the Defend¬ 
ant Gadsden, and that therefore the judgment appealed 
from should be affirmed. 

In the words of this court in Matthew v. Moncrief, 
(supra), at page 224, “In many of these decisions, the ex¬ 
pressed rationale has been that the deposit card is a con¬ 
tract or novation between the bank and both depositors, 
and that the donee-survivor takes not only as donee, but 
under the binding agreement negotiated between the bank 
and himself. In other cases the transfer has been treated 
simply as a gift. Under either view, however, the courts 
have agreed that the question of the intention of the donor 
is material but they have held that when such intention is 
expressed in a written instrument which says, in plain terms, 
that the deposit is the joint property of both, and that it is 
to go upon the death of either to the survivor, such an ex¬ 
pression of intention is conclusive, and preclusive of all 
parol contradiction, except on the grounds of fraud or mis¬ 
take. We believe this to be a proper application of the parol 
evidence rule.” 

The trial court, sitting without a jury in this case, was 
the judge of both fact and law in hearing plaintiff’s witnes¬ 
ses, and, as such, having the the opportunity to observe 
the demeanor of the parties. It is significant that the only 
testimony appellant felt important enough to put in the 
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Appendix was that of plaintiff and that of Defendant Gads¬ 
den, a hostile witness. 

Suffice it to say that the lips of Emma G. Murray having 
been forever sealed by her death, the court can give consid¬ 
eration to the fact that four times (App. 77-78) between 
July 7, 192S, and December 23, 1946, the deceased executed 
contracts with the respective building and loan associations 
and her sisters. On all four occasions, the identical words 
were used “to be theirs as joint owners, subject to the order 
of either, and balance at death of either to the survivor.” 
All four contracts were signed by the deceased and a sister. 

Such writings constitute a contract between the parties 
and between each party and the respective building and 
loan associations. And payment to either, whether the 
other party is living or not by any bank or building and 
loan association “shall be a valid, sufficient, and complete 
release and discharge of the bank—building association — 
for payment or delivery so made.” Title 26, Sec. 201 D. C. 
Code, 1940 Edition (May 15, 192S, 45 Stat. 533, ch. 568, 

p. 1). 

How, therefore, can this court do otherwise than affirm 
the judgment appealed from? 

Respectfully submitted, 

Aldex W. Hoage, 

1735 14th St., N. W., 
Washington 9, D. C., 
Attorney for Appellee. 







